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EXECUTIVE SUMMARY

ADMINISTRATIVE BOARD FOR THE OFFICES OF THE
PUBLIC ADMINISTRATORS

PUBLIC ADMINISTRATOR OF RICHMOND COUNTY
SELECTED ASPECTS OF ESTATE ADMINISTRATION

SCOPE OF AUDIT

ection 1001(8) of the Surrogate's Court Procedure Act (the Act) holds the

Public Administrators responsible for administering the estates of county
residents who die intestate and either leave no known heirs or leave heirs who
are not qualified or willing to administer the estate. In New York City (City), the
County surrogate judges appoint both Public Administrators and their Counsels.
Administrative Guidelines promulgated in 1995 by the Administrative Board for
the Offices of the Public Administrators (Administrative Board) require the Public
Administrators to establish a case management system for tracking estate
administration. They also direct the Public Administrators to specify procedures
for office management, record-keeping, cash management, property
management, and other administrative functions. As of December 31, 2002, the
Richmond County Public Administrator reported a caseload of 195 open estates
with a gross value of $9.1 million.

Our audit of the Richmond County Public Administrator operations during the
period January 1, 2001 to March 6, 2003, sought to answer the following
question:

e Are operations being carried out in accordance with the Act and
Administrative Guidelines?

AUDIT OBSERVATIONS AND CONCLUSIONS

ur review of ten estates found that the Richmond County Public

Administrator needs to take steps to ensure that it obtains affidavits of legal
services from its Counsel, examines submitted affidavits to determine whether
they comply with the Act’s requirements, and ascertains that any legal fees paid
are commensurate with the services provided. We also found that in some
cases, commissions payable to the City had been calculated incorrectly and had
not been paid on a timely basis, and estate disbursements had not been verified
or documented properly. For three of the estates we reviewed, the delays and
errors were attributed to the absence of a staff member, and there were no



written procedures another employee could have followed to handle the situation.
Stronger controls are also needed to verify the propriety of estate-related
expenses. In addition, the Administrative Guidelines require Public
Administrators to maintain an accounting system that includes the invoices or
other documentation supporting estate-related disbursements, and to maintain
records of estate transactions. Our review disclosed that the Richmond County
Public Administrator does not always maintain such documentation. (See pp. 5-
9)

The Richmond County suspense account balance was $34,185 on December 31,
2002. The suspense account, which is intended to pay for office expenses not
funded by the City and to make estate-related disbursements for estates that do
not have enough money to cover them, is not always reimbursed promptly. Our
review also identified vendor invoices that although missing pertinent information,
were paid. The employee who processes the related vouchers had not been
given specific guidelines regarding the items that should be included on invoices
before submitting them for approval and payment. (See pp. 11-13)

Even though the Act requires an annual audit of each Public Administrator by an
independent certified public accountant, the Richmond County operation has not
been audited. The Richmond County Public Administrator told us that the City
has allocated insufficient funds to pay for them. He also said he lacked sufficient
staff to produce the monthly report on closed estates that is supposed to be filed
with the Surrogate Judge, the Mayor, and the City Comptroller. (See pp. 15-17)

The Public Administrator is authorized to hire outside vendors, and is required to
advertise for them and to prepare a list of available vendors based on responses
to the advertisement. However, we found that the Richmond County Public
Administrator does not always comply with these vendor-selection provisions,
which we believe should be enhanced to encourage the use of competition in
selecting vendors. (See pp. 19-20)

COMMENTS OF RICHMOND COUNTY PUBLIC ADMINISTRATOR

he Richmond County Public Administrator did not agree with some of our

conclusions, and provided explanations for some of the exceptions cited.
Nevertheless the Public Administrator indicated that: “I have instituted and
implemented certain procedural changes that we thought would be helpful as
well as recommendations offered by the auditors.”
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INTRODUCTION

Background

ection 1001(8) of the Surrogate's Court Procedure Act (the

Act) holds the Public Administrators responsible for
administering the estates of county residents who die intestate
and either leave no known heirs or leave heirs who are not
qualified or willing to administer the estate. Headed by a Public
Administrator, the Offices of the Public Administrators also
administer an estate if neither the executor nor any eligible
beneficiary named in the decedent’s will is able or willing to
serve. A 13-member Administrative Board for the Offices of the
Public Administrators (Administrative Board) sets the policies for
Public Administrator activities. Five members are surrogate
court judges appointed by State appellate judges; three
members are appointed by the State’s chief administrative
judge; two are selected by the president of the State bar
association; and one each are appointed by the State
Comptroller, the State Attorney General, and the president of
the State surrogates’ association. In New York City (City), the
County surrogate judges appoint both Public Administrators and
their Counsels.

The Office of the State Comptroller (OSC) and New York State
Attorney General have conducted joint reviews of Public
Administrator operations twice, in 1987 and 1992. Their 1987
joint report identified significant deficiencies and questionable
practices in all Public Administrator offices in the City. The
report of the joint review conducted in 1992 indicated that little
had changed to improve the situation. In 1995, the
Administrative Board promulgated Guidelines for the Operations
of the Public Administrators’ Offices in New York State
(Administrative  Guidelines), which require the Public
Administrators to establish a case management system for
tracking the administration of each estate. They also deal with
office procedures and record keeping, cash management,
property management, and other administrative functions.
When OSC staff again reviewed Public Administrator activities
in 1996, they encountered instances of estate values being
understated, the lack of required audits, the payment of legal
fees based on a percentage of estate assets rather than the
value of the services provided, and unsupported expenses. As
of December 31, 2002, the Richmond County Public



Administrator reported a caseload of 195 open estates with a
gross value of $9.1 million.

Audit Scope, Objective, and Methodology

he primary objective of our performance audit was to

determine whether selected aspects of estate administration
by the Richmond County Public Administrator were being
carried out in accordance with the Act and the Administrative
Guidelines. The scope of our audit covered the period January
1, 2001 to March 6, 2003. To accomplish our objective, we
reviewed documentation relating to the administration of ten
sampled estates and interviewed the Public Administrator. We
also examined the documentation supporting the procurement
of services to determine whether the Public Administrator had
complied with the Administrative Guidelines. Our audit included
an evaluation of the Administrative Guidelines as they relate to
competitive purchasing requirements. We have conducted a
similar audit of the Kings County Public Administrator and will
be issuing a separate report on the results of that audit.

We conducted our audit in accordance with generally accepted
government auditing standards. Such standards require that we
plan and perform our audit to adequately assess those
operations of the Public Administrator that are included in our
audit scope. Further, these standards require that we
understand the Public Administrator’s internal control structure
and compliance with those laws, rules and regulations that are
relevant to the operations that are included in our audit scope.
An audit includes examining, on a test basis, evidence that
support transactions recorded in the accounting and operating
records and applying such other auditing procedures as we
consider necessary in the circumstances. An audit also
includes assessing the estimates, judgments, and decisions
made by management. We believe our audit provides a
reasonable basis for our findings, conclusions and
recommendations.

We use a risk-based approach to select activities to be audited.
This approach focuses our audit efforts on those operations that
we have identified through a preliminary survey as having the
greatest probability of needing improvement. Consequently, by
design, we use finite audit resources to identify where and how
improvements can be made. Thus, we devote little audit effort
to reviewing operations that may be relatively efficient or
effective. As a result, our audit reports are prepared on an



“‘exception basis.” This report, therefore, highlights those areas
needing improvement and does not address activities that may
be functioning properly.

Response of the Richmond County Public Administrator to Audit

draft of this report was provided to the Richmond County

Public Administrator for review and comment. The Public
Administrator's comments were considered in preparing this
draft report, and are included as Appendix B. In addition, State
Comptroller's Notes in response to the Public Administrator’s
comments are included as Appendix C.

The Richmond County Public Administrator did not agree with
some of our conclusions, and provided explanations for some of
the exceptions cited. Nevertheless the Public Administrator
indicated that “l have instituted and implemented certain
procedural changes that we thought would be helpful as well as
recommendations offered by the auditors.”

Within 90 days after final release of this report, we request that
the Richmond County Public Administrator report to the State
Comptroller, advising what steps were taken to implement the
recommendations contained herein, and where recommendations
were not implemented, the reasons therefor.
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ESTATE TRANSACTIONS

We selected a judgmental sample of ten estates from the
approximately 300 estates that the Richmond County
Public Administrator handled during the period January 1, 2001
to December 31, 2002. Our criteria included selecting estates
of various sizes, estates with recently filed Letters of
Administration, and an estate that involved the sale of a
residence.

Our review of these estates disclosed instances of non-
compliance with the Act and Administrative Guidelines. For
example, we found that the Public Administrator needs to obtain
affidavits of legal services from its Counsel, verify that those
submitted affidavits comply with the Act’s requirements, ensure
that any legal fees paid are commensurate with the services
provided, and maintain complete records of estate transactions.
We also noted several cases in which commissions payable to
the City had been calculated incorrectly and had not been paid
on a timely basis. We also identified instances in which estate
disbursements had not been verified or documented properly.

Legal Services

ccording to the Act, any legal fees allowed by the court must

be supported by an affidavit setting forth in detail the
services rendered, the time spent, and the method or basis by
which requested compensation was determined. For five of the
ten estates in our sample, there were no affidavits of legal
services even though the Richmond County Public
Administrator's Counsel had been paid for work on these
estates and the estates had been closed out.

We found that affidavits existed for three other estates, but none
of them set forth in detail the amount of time the Counsel had
spent on a specific estate. In addition, the affidavits did not
state the method or basis of setting the compensation. The
remaining two estates had no affidavits because the Public
Administrator had not yet paid its Counsel for any services
related to these estates.



The Act states that decedent estates may be charged
reasonable costs for legal services. Due to the inadequacy of
the details regarding the legal services rendered, as well as the
method used to determine compensation, it was not possible to
determine whether the legal fees in these instances were
commensurate with or reasonable for the services provided.

Commission Income

he Act states that Public Administrators are to be paid

commissions for their services, based on the value of most
personal and real property — for example, 5 percent of the first
$100,000 of assets; 4 percent of the next $200,000 of assets; 3
percent of the next $700,000 of assets; and so forth.
Commission income may be collected in preference to all other
expenses or claims except for funeral expenses. Commission
income is payable to New York City Department of Finance.

We found that the Richmond County Public Administrator did
not collect sufficient commission income on three of the ten
estates in our sample, missing $3,207 as indicated in the
following table:

Commission | Commission
Estate Value | Per Guidelines Charged Under
$216,505 $9,660 $8,000 | $1,660*
$95,003 $4,750 $3,405 | $1,345
$230,454 $10,218 $10,016 | $202
Total $3,207

*The Public Administrator remitted the $1,660 to the New York
City Department of Finance on July 31, 2003.

The commissions were miscalculated because there were no
written procedures requiring employees to verify the accuracy of
the calculations.

Estate-Related Expenses

n addition to the commission payable to the New York City
Department of Finance, the Public Administrators may assess
an estate a reasonable fee for expenses, and that those monies
be deposited into the Public Administrator's account. The
Administrative Board allows the Richmond Public Administrator
to assess up to 1 percent of an estate's gross assets. We found



that one estate had been charged $4,877, which is $2,712 more
than the permitted amount. After we brought this matter to the
Public Administrator’s attention, the $2,712 was refunded to the
estate.

Public Administrators have the authority to pay all reasonable
and proper expenses relating to the estates he or she
administers, but we found that all such expenses may not be
appropriate. Stronger controls are needed to verify the propriety
of estate-related expenses.

On April 1, 2002, the Richmond County Public Administrator
paid a nursing home $43,086 on behalf of a decedent, even
though the charge from the nursing home was more than four
years old and the Office had not verified its accuracy. For the
same estate, the Office had paid $1,684 for home insurance,
which covered the period August 17, 2000 to August 17, 2001;
but the house was sold on February 16, 2001, in the middle of
the premium period. Although an $842 refund was due, the
Public Administrator did not take any steps to collect it, until we
brought the matter to their attention. The Public Administrator
told us that the Office waited until the end of the premium period
to notify the insurance company but the company would not
refund any monies at that point.

On June 7, 2001, the Public Administrator sold another
decedent’s house. Since the Public Administrator’'s Office had
paid for insurance on the house up to September 15, 2001, a
refund of $943 was due to the estate. After we brought this
matter to the Public Administrator’s attention, the Office sent a
letter to the insurance company on June 20, 2003 inquiring
about a refund. The estate has not yet received the refund.

Another estate paid a $400 expense twice. First the Public
Administrator paid a $400 to a realty company on January 11,
2002. Then, on June 25, 2002 it reimbursed the suspense
account for costs paid on behalf of the estate - including the
same $400. After we pointed out this error, the Public
Administrator authorized reimbursement of the account on
January 9, 2003.

The Administrative Guidelines require Public Administrators to
maintain an accounting system that includes the invoices or
other documentation supporting estate-related disbursements.
Our review disclosed that the Public Administrator does not
always maintain adequate supporting documentation for estate-



related disbursements. For one estate we reviewed, there was
insufficient supporting documentation for a total of $6,000 that
had been paid to one vendor. The unsupported expenses were
paid because there were no written procedures requiring
employees to verify the appropriateness of expenses.

Timeliness of Payments to New York City Department of Finance

he Act requires the Public Administrators to make monthly

payments to the New York City Department of Finance for
all of the commissions he or she receives for administering the
estates. For three of the estates we reviewed, we found that
commission payments had not been deposited by the Public
Administrator in a timely manner, as shown in the following
table:

Amount of Date Deposited by

Check Date written Public Administrator Delay
$8,000 August 13, 2001 | June 1, 2002 9.5 months
$3,405 January 22, 2002| December 6, 2002 10.5 months
$782 July 22, 2002 December 5, 2002 4.5 months

If the payments are not deposited promptly by the Public
Administrator, the City does not have access to the funds.
Further, there is a risk that the checks could be lost or stolen
during an extended delay. The Richmond County Public
Administrator explained that the staff member responsible for
transmitting commission income to the City had taken a leave of
absence during that period, and no one assumed her role while
she was away. This occurred because the Public Administrator
does not have written procedures that spell out how another
employee could have processed the deposit.

Recommendations

1. Require the Public Administrator’'s Counsel to prepare
detailed affidavits explaining how legal fees were
calculated.

2. Verify that the legal fees charged by the Public
Administrator’s Counsel are reasonable  and
commensurate with the services provided.

3. Verify that the commission due to the New York City
Department of Finance is calculated accurately.




Recommendations (Cont’d)

Establish adequate written procedures for reviewing the
calculation of commission income.

Collect the underpaid commission income of $1,547
($3,207-$1,660) due to the Richmond County Public
Administrator.

Verify that estate disbursements are related directly to
the settlement of the estates.

Establish written procedures for verifying the accuracy of
estate-related expenses. Verify that expenses charged
to decedent estates are calculated correctly and
supported by sufficient documentation.

Deposit commissions with the New York City Department
of Finance on a monthly basis.

Establish written procedures for the timely deposit of
commissions into the New York City Department of
Finance’s account.
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SUSPENSE ACCOUNT

he Administrative Guidelines authorize the Public

Administrators to set up a suspense account to pay for office
expenses not funded by its budget. To fund the suspense
account in Richmond County, each estate administered by the
Public Administrator is assessed up to 1 percent of its gross
assets. This account also pays for estate-related
disbursements when estates have insufficient funds for paying
such costs. As of December 31, 2002, the Richmond County
suspense account balance was $34,185.

Suspense Account Reimbursement

he Administrative Guidelines allow the Public Administrators

to use the suspense account to pay for estate-related
disbursements when estate funds are insufficient to cover the
expenses or when estate funds are not yet available. Once the
Public Administrators collect estate funds, the suspense
account should be promptly reimbursed.

We found that the Richmond County Public Administrator did
not always reimburse the suspense account for estate-related
expenses even though estate funds may have been available.
For example, on January 10, 2002 and June 19, 2002, a Staten
Island newspaper was paid $271 and $672, respectively, for
auction notices. As of October 2002, the estates involved in the
auction had not reimbursed the suspense account. The Public
Administrator advised us that the estates involved would
reimburse the suspense account.

Nor did we find evidence that the suspense account had been
reimbursed for any part of a $2,650 payment made to two
construction companies in June 2002 for work related to an
estate, even though the estate had a cash balance totaling
$2,400 as of October 17, 2002.

If estates with money do not reimburse the suspense account
for their costs, sufficient funds will not be available to pay
estate-settlement costs for estates with limited or no assets.



Suspense Account Documentation

12

he Administrative  Guidelines require the Public

Administrators to keep accurate records, as well as back-up
documentation, for all disbursements from the suspense
account. We found that not all disbursements from the
suspense account maintained by the Richmond County Public
Administrator are supported by adequate documentation. There
were disbursements of $118,824 from this account during the
period January 1, 2001 to November 30, 2002. We selected a
judgmental sample of disbursements consisting of the two
months with the highest disbursements, one month with
moderate  disbursements and one month with low
disbursements, and totaling approximately $38,000 for review.

We found the following:

o The Public Administrator paid two construction
companies a total of $2,650 for plumbing work and
assorted repair work. The companies’ invoices were not
dated, did not indicate dates of service, and also did not
indicate the number of labor hours provided.

. The Commissioner is reimbursed about $300 each month
for use of his personal car. We found no documentation
supporting the business use of a vehicle.

The incomplete invoices were paid because the employee who
processes the vouchers has not been given specific guidelines
regarding the items that should be included on invoices before
submitting them for approval and payment. The clerk relies on
very general procedures described in the Act and the
Administrative Guidelines, which do not spell out explicit review
steps. Without such established procedures for handling the
suspense account, there is a risk that inappropriate payments
could be made.



10.

11.

12.

13.

Recommendations

Verify that all invoices are being reviewed adequately
before they are paid.

Verify that all disbursements can be justified with an
estate or business reason.

Establish written procedures for handling suspense
account transactions.

Reimburse the suspense account promptly for all estate-
related disbursements if the estate has funds available.

13
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ANNUAL AUDIT

he Act requires that each Public Administrator be audited

annually by an independent certified public accountant.
Within six months of the receipt of the audit report, the State
Comptroller and Attorney General must report their comments
relating to the audit, as well as any performance and operational
recommendations, to the appropriate Surrogate Judge and
Public Administrator.

However, no annual audits of the Richmond County Public
Administrator have been received by the State Comptroller or
the Attorney General. As a result, the State Comptroller and
Attorney General have not been able to report their
recommendations to the appropriate Surrogate Judge and
Public Administrator.

On March 25, 2002 the Office of the State Comptroller sent a
letter to the Richmond County Public Administrator requesting
copies of any independent audits that had been conducted to
date. The Public Administrator responded on April 2, 2002,
indicating that the City of New York had not provided the funds
necessary to initiate this mandated audit.

Recommendation

14.  Continue to ask New York City to provide sufficient funds
for the annual audit of the Richmond County Public
Administrator, as required by the Surrogate’s Court
Procedure Act.
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MONTHLY REPORT

ach Public Administrator is required to file with the

Surrogate Judge, Mayor, and City Comptroller a monthly
report on estates that have been closed, but we found that such
a report is not prepared by the Richmond County Public
Administrator. The Public Administrator explained that he did
not have sufficient staff to prepare the report each month. As a
result, there is a risk that none of these officials has complete
and up-to-date information on the status of estate assets under
the control of the Richmond County Public Administrator.

In response to our preliminary report, the Public Administrator
stated that he would make every effort to prepare the required
report.

Recommendation

15.  Prepare the monthly report of closed or settled estates
required by the Surrogate’s Court Procedures Act.
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SELECTION OF VENDORS

he Administrative Guidelines authorize Public Administrators

to hire outside vendors when their services are needed, and
require annual advertisements for them. Based on the
response to the advertisement and the Public Administrator's
knowledge of previous vendor performance, a list of available
vendors is prepared.

We found that the Richmond County Public Administrator does
not always comply with the vendor-selection provisions of the
Administrative Guidelines. We also believe the Administrative
Guidelines should be enhanced to encourage the use of
competition in selecting vendors. The current Guidelines do not
require Public Administrators to use Requests for Proposals
which would include detailed information about each potential
vendor's capabilities, a precise description of the proposed
services and comprehensive cost information. Further, the
Guidelines do not require Public Administrators to formally
evaluate vendor responses and document the selection
process. As a result, there is less assurance that the lowest
priced, best qualified vendor is selected.

The use of a competitive selection process can help secure
requested services of adequate quality at reasonable prices,
and can help guard against favoritism and fraud. We believe the
Administrative Guidelines should be enhanced to incorporate
some of the requirements followed by other City agencies,
including the placement of advertisements for vendors in a
wider variety of City-wide publications, the use of Requests for
Proposals, and the implementation of a documented and
objective process for evaluating vendor responses.

On May 22, 2002, the Richmond County Public Administrator
advertised in a Staten Island newspaper for vendors to provide
a variety of services. The advertisement stated that prospective
vendors must submit letters of recommendation, as well as a
fee schedule; and, indicated that contact with the Public
Administrator must be made by mail. Telephone inquiries would
not be accepted, according to the advertisement. We found that
about 50 vendors responded, expressing interest in providing
services. However, just two submitted both a reference and a
fee schedule. Neither of these two vendors were included on the
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Public Administrator's vendor list. Instead, the Public
Administrator created the list only based on his own past
experience with particular vendors.

The Public Administrator told us that it is in the best interest of
the citizens of Staten Island that the vendors he selects be used
because they have good reputations. Further, although the
Administrative Guidelines state that a vendor list must be based
both on responses to the advertisement and the Public
Administrator’'s knowledge of competent outside vendors, the
Public Administrator told us he believes that the Administrative
Guidelines are just guidelines and that he is free to select
vendors that are not on the response list. As a result, he makes
his selections without engaging in a competitive process.
Because he follows a process that lacks fundamental
safeguards supporting competition, one can question whether
the most qualified vendors have been selected, at the lowest
price, to provide the services his office needs so that it can
function.

Recommendation
16. To the Administrative Board:

Revise the Administrative Guidelines that pertain to the
selection of outside vendors. Require the expanded use
of advertising for vendors, as well as the use of a
Request for Proposal process that includes a well-
documented evaluation of all vendor responses.




Appendix A

MAJOR CONTRIBUTORS TO THIS REPORT

William Challice
Stanley Evans
Barry Mordowitz
Gene Brenenson
Anthony Carlo
Jeremy Mack
Marticia Madory

21



Appendix B

PUBLIC ADMINISTRATOR

GARY D. GOTLIN ARTHUR W. DECKER, ESQ.

COMMISSIONER COUNSEL
PUBLIC ADMINISTRATOR RICHMOND COUNTY

ROBERT W. CUSACK 130 STUYVESANT PLACE, SUITE 402
DEPUTY PUBLIC ADMINISTRATOR STATEN ISLAND, NEW YORK 10301-2486
(718) 876-7228
FAX (718) 876-8377

October 7, 2003

Mr. William Challice

Office of the State Comptroller
Division State Services

State Audit Bureau

123 William Street, 21 Floor
New York, New York 10038

REFERENCE: AUDIT REPORT OF ESTATE ADMINISTRATION
BY THE RICHMOND COUNTY PUBLIC ADMINISTRATOR
AUDIT NO. 2003-N-5

Dear Mr. Challice:

In reference to the draft report based on the audit conducted by the New York State
Office of the State Comptroller, I am herewith indicating our responses to issues raised and
recommendations offered. It is my understanding that my official response will be included in
the final report.

I wish to thank your audit staff for the courteous and professional manner in which this
audit was conducted. Although we are understaffed and have only one Bookkeeper/Secretary,
your auditors were basically understanding and worked around our schedule when necessary.

Additionally, I was informed by the auditors that your purpose was to look only for items
that may need attention and not for the overwhelming sound practices of the Office of the Public
Administrator. Although you did indicate a few areas you thought we should consider for some
changes in procedures, you did acknowledge that our office operates smoothly and efficiently.
We had hoped the auditors would have complimented my staff on this performance in their
report.
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RESPONSE OF THE PUBLIC ADMINISTRATOR TO VARIOUS ISSUES FOLLOWS:

LEGAL SERVICES

The comments that the Public Administrator indicated that Affidavits of Legal Services had not
been prepared because he did not know they were required is erroneous. The Public
Administrator indicated that affidavits by Counsel to the Public Administrator were not
submitted by the Public Administrator’s predecessors, and by that precedent were not standard
procedures. Additionally, the Public Administrator indicated that legal counsel was paid on a
percentage basis, not on an hourly basis and that Surrogate’s Court accepted the prior
accountings of the Public Administrator. The amount of time spent on specific cases,
historically, had not been required by the Court in respect to Public Administrator administered
cases. All legal fees have traditionally been based on reasonable percentages and in most cases,
the percentage fee was less than an hourly fee. Nonetheless, the reasonableness of fees is within
the jurisdiction of the Surrogate to determine.

The Public Administrator is aware that affidavits of legal services must be prepared by the
Public Administrator’s counsel. The comment that “....it was not possible to accurately
determine if the legal fees charged to the various estates were commensurate with or reasonable
for the services provided....” lies solely in the province of the Surrogate Judge who has the
authority to accept, lower or raise legal fees based on the Judge’s decision in the matter. The
Public Administrator uses established Guidelines but only the Judge can determine the
reasonableness of legal fees. When the newly constituted Administrative Board for the Public
Administrator’s was established and a new legal fee schedule set, we began using that schedule
for all estates from that day forward. This schedule was established and approved on October 3,
2002 and has been amended to read as follows: These guidelines shall take effect immediately
but shall not be applied to any estate where Letters issued to the Public Administrator were prior
to October 3, 2002.

All estates have an official accounting which is submitted to the Court for review including legal
fees paid to the Public Administrator’s counsel indicated therein. The Court at that time may in
its wisdom raise, lower, or keep said fees. Therefore, all fees paid by the Public Administrator
are reasonable in accordance with the Guidelines and previous precedent for small estates, uniess
advised otherwise by the Court. The system has now been changed to require legal counsel
Affidavits of Service for all estates and all legal fees are established by a schedule in the Board
Guidelines.

-2-

* See State Comptroller's Notes, page 30
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COMMISSION INCOME

In those rare cases where the Public Administrator did not collect sufficient income, there was no
loss suffered since the estates themselves benefitted by additional monies and money was
remitted to the City Department of Finance in those cases where funds were still available to do
so. Criticism that commissions were miscalculated because there were no written procedures is
inaccurate. Procedures were followed and in rare instances, human error occurs. However, we
do perform our own annual review of estates and make corrections as they are discovered if any
errors had occurred. In keeping with the recommendations of the auditors, written procedures
have been established on the calculation of commission income.

In another estate case, a previous Public Administrator and previous Counsel, due to a
miscalculation took a bit less commission, but the legal fee was also reduced thereby benefitting
the estate.

ESTATE RELATED EXPENSES

Regarding your recommendation to verify that estate disbursements are related directly to the
settlement of the estates, this is normal office operating procedure and is always done. In those
instances where the estate has no funds, reimbursement to the suspense account obviously cannot
be made. All expenses paid by the estate are appropriate and the Public Administrator reviews
each expense for its propriety to the best of his information and belief based on the data
available.

Regarding the payment of a claim by a Nursing Home in a case cited, the Public Administrator
accepted the claim as valid based upon the reputation of the Nursing Home, the receipt of a
notarized claim by an attorney, who is an officer of the Court, and the fact that to the best of our
knowledge his claim was filed with the Court.

Regarding any insurance refunds due, the Public Administrator takes all reasonable steps to
collect such refunds and in some cases, insurance companies have a policy of not refunding pro-
rated shares.

Regarding the one instance of an estate expense being paid twice, this matter has been corrected
and would have been flagged by our bookkeeper as a double payment at the time of the Public
Administrator accounting. This is a control we have in place that reviews all income and
expenses paid on the estate accounting prior to submission to the Court. The Public
Administrator maintains a system of support documentation for all estate related disbursements.
In one case pointed out by the auditors stating insufficient support documents, that assertion
differs from the view and the decision of the Public Administrator’s office. Expenses paid were
reviewed and were appropriate and were not unsupported. There are in place written procedures
by the Public Administrator to verify the appropriateness of expenses. The Public Administrator
has created a new stamp system indicating work completed, the date, and initialed by the Public
Administrator.
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NESS OF PAYMENTS TO THE NEW YORK CITY
DEPARTM INANCE

Regarding the delay cited for the deposit of commissions collected for the Department of
Finance, all deposits are now done on a monthly basis based on written instructions detailing the
process. The criticism regarding the delay was based on a temporary replacement person who
failed to correctly follow written procedures regarding deposit dates. The regular Bookkeeper
was out on maternity leave and corrected the problem upon her return. The replacement
employee was released.

With respect to the Public Administrator paying the Treasury of the City of New York on a
monthly basis, that can certainly be accomplished by the Public Administrator’s office as
indicated above, but I point out that the City of New York had never indicated a problem when
we paid quarterly. In one period of time where the Public Administrator’s office took months to
submit the commission fees to the City, one-third of the entire Public Administrator’s workforce
was out on maternity leave since there were only three employees at that time. This caused a bit
of a backlog which was corrected without a loss of money to the estates. The comment that
“....if we had written procedures for this process another employee could have followed the
procedures to process the deposit....” would not have been the best option. The best option was
to have the usual bookkeeper handle this matter for the sake of much greater efficiency and
accuracy.

SUSPENSE ACCOUNT REIMBURSEMENT

Regarding the audit recommendations, all invoices are reviewed by the bookkeeper and then
stamped for approval and signed by the Public Administrator. All disbursements made from
suspense are reviewed, and justified as an estate or business reason. Also, written procedures
have been established for handling expense account transactions. All estates reimburse the
suspense account for all estate related expenses; this is standard procedure and is done within a
reasonable time from when the funds become available.

After the Public Administrator collects estate funds, the Suspense Account is reimbursed at an
appropriate time. Whether or not that reimbursement occurs today or months from now is
basically irrelevant since the interest on the money would be the same in either case and, in fact,
the estate would benefit if due to appropriate circumstances the money remains in the estate
account.

ENSE AC NT D MENTATION

Regarding the comment that “....not all disbursements from the Suspense Account are supported
by adequate documentation....”, this comment would obviously apply to the sample used in the
audit and this office does not agree with that assessment. We certainly have appropriate
documentation and the term “adequate” is not defined.

~4-
* See State Comptroller's Notes, page 30

Note

25




26

In the matter of certain contracting work performed on estates, the date of service was
inadvertently left out by the vendor but was known to the Public Administrator and staff. A
subsequent check written in payment was drawn within a few days of the service. There is no
question of an appropriate payment since our bookkeeper screens all invoices for accuracy as
does the Public Administrator and said payment would never have been made if the vendor’s
work was not satisfactorily completed. The Public Administrator personally visited the site at
the time the work was being performed to inspect and verify its completion. The Public
Administrator now uses an office stamp to indicate approval of services performed. The
company invoices in question have been corrected.

Criticism that the contractor’s invoice did not indicate the number of labor hours is not a
requirement. Although there may be certain situations at the Public Administrator’s discretion
that work would be paid for by the hour, most contracting jobs are paid for by a negotiated price
for the entire job and not by the hour. In the Public Administrator’s experience, hourly payment
most often exceeds a flat rate price for the job.

In some cases, the date of the invoice is the same date as the service provided, otherwise a date
of service would be indicated. Work at the estates in questions was verified by the Public
Administrator on that date. We do not view these invoices as incomplete and the Public

Administrator employee who reviews invoices has very specific guidelines regarding what the .
Public Administrator has indicated should be on all invoices. More importantly, written Note
procedures to follow are those included in the Guidelines of the Board of the Public 8

Administrators’ in accordance with the New York State Surrogate’s Court Procedure Act #1128,

No. 2. These guidelines represent the law and are the guidelines the Public Administrator
follows. The comment that “...the Public Administrator has not established procedures for

handling the Suspense Account risking inappropriate payments....” is categorically untrue. This Ngte
office makes every possible human effort to insure that all payments made from the Suspense

Account are accurate.

Regarding the invoices for work performed, employees follow the Administrative Guidelines
which indicate the general procedures to be followed. The criticism that more established
procedures should be created since there is a risk that inappropriate payments could be made is
not necessarily warranted. More cumbersome procedures would not address that issue since the
Public Administrator reviews all suspense account payments for validity and appropriateness and

makes the final decision on whether to pay or not based on all information available to the best

of his ability. *
Note

Regarding the use of the automobile of the Public Administrator for business purposes, the

auditors indicated in the exit interview that there was no objection to the business use of the
private automobile.
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With respect to the reimbursement to the Public Administrator for personal automobile use, the
only alternative to that would be if the Public Administrator’s office was supplied with an
automobile by the City of New York and we ask that the state auditors do everything in their
power to assist the Public Administrator in this regard. To the best of our knowledge, every
other Public Administrator’s office has some automobile for office use whether paid for by the
City or from their individual Suspense Accounts. This office cannot afford such expenditures.
The amount of auto reimbursement to the Public Administrator is in fact unfair in that it does not
cover all expenses of use. The Public Administrator in essence is loaning his automobile to the
Public Administrator’s office for the purposes of estate administration at inadequate
reimbursement. The average reimbursement to the Public Administrator per month is well
below the actual cost of operation. In fact, the actual cost based on the percentage of usage of
the automobile for business is approximately double the amount. The Public Administrator’s
automobile is used primarily for business purposes. The Public Administrator uses his personal
automobile every week to visit estates, and sometimes visits several estates in a day, delivers
Jjewelry for appraisal, picks up jewelry after being appraised, delivers to auction houses, visits
cemeteries, speaks to many groups regarding Public Administrator issues, etc. The Public
Administrator’s automobile is used to carry items and boxes taken from estate houses to the
Public Administrator’s office. The Public Administrator also makes emergency visits and an
automobile must be available to the office at all times. The Public Administrator also suffers
depreciation of his leased vehicle due to the abuse of constant use for business purposes. The
Public Administrator would be happy not to use his personal automobile and therefore not
receive an appropriate reimbursement, but this office must be supplied with a City-owned
automobile so that we may continue to operate effectively and serve the public as mandated by
State law. Additionally, the Public Administrator makes frequent visits to check on estate
houses and auction previews using his personal automobile on weekends and holidays. Also the
Public Administrator’s automobile has been damaged during business use and since said damage
was below the insurance deductible, had to be paid for out-of-pocket by the Public
Administrator. However, the Public Administrator does keep a log of auto usage to the best of
his ability. The comment that ...”the Public Administrator reimburses himself for his personal
automobile...” is completely inaccurate. Each month the Public Administrator is reimbursed a
daily amount for business automobile use and not personal automobile use.

In fact, this office cannot operate without an office vehicle since Richmond County, unlike other
counties, is not served with a transportation system conducive to taking public transportation.
We could not operate effectively and efficiently without the availability of a business vehicle.

ANNUAL AUDIT

Regarding the recommendation that the Public Administrator should continue to ask New York
City to supply sufficient funds for the annual audit, the Public Administrator will send periodic
letters making said request.
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The annual independent audit of the Public Administrator’s office has been mandated by State
Law to be included annually in the budget of the City of New York. Historically, this has not
been the case since no money was provided for said audit by New York City as mandated by the
New York State Surrogate’s Court Procedure Act (SCPA), Article 11, Section 1109. In very
recent years, the City has allocated $5,000 for such an audit which does not represent the actual
cost of the independent audit required. Most recently the City has allocated $10,000 which is
also insufficient for the appropriate audit. However, the Public Administrator will continue to
make inquiry. When the City of New York properly funds independent audits, the office of the
Richmond County Public Administrator shall be pleased and happy to proceed with said audit.
Please note that the Public Administrator has requested of the City of New York that they
properly fund this required examination.

M PORT

Although we are understaffed, we have made every effort to file a report of closed estates to the
appropriate governing bodies and have commenced with this system. However, the status of the
estates under the Public Administrator’s control is always available for review. As far as
reporting closed estates to the Surrogate Judge of Richmond County, accountings are done for
every estate. The Court is made aware of transactions in any given estate thereby advising the
Court of all money transactions. As the estates are closed, the accounting is sent to the Court for
review, comment, etc., except for estates valued under $500.

SELECTION OF VENDORS

The comment that the Public Administrator does not always comply with the vendor selection of
the Administrative Guidelines is erroneous. The suggestion by the auditors to implement a *

Request for Proposals (RFPs) would be a cumbersome, unnecessary and detrimental process. Note
The City RFP process would cause enormous delays in accomplishing estate work and would be

a detriment to the estate and its heirs. The lowest price vendor is not and should not ever be the
criterion for selection. The Public Administrator uses a competitive process that has been very
successful in attracting quality contractors with excellent reputations and reasonable and
competitive prices. The suggestion to advertise in a wider variety of citywide publications
would be counter-productive for Richmond County. Very often contractors need to return to
make adjustments, repairs, etc. and estates are best served by local vendors to provide faster and
more efficient service than would a vendor from the Bronx or Manhattan for example. The audit
comment that the Public Administrator makes vendor selections without engaging in a
competitive process is categorically untrue. The Public Administrator does use a competitive
process and in fact every vendor is entitled to submit a proposal for consideration.

Regarding the recommendation of the auditors to revise the Administrative Guidelines pertaining
to the selection of outside vendors which requires expanded use of advertising for vendors and to
implement a Request for a Proposal process, the Public Administrator, who possesses an intimate
knowledge of his office operations, feels that the aforementioned suggestions if implemented
would be counter-productive.
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The Public Administrator places an ad every year seeking qualified vendors who wish to do
business with the office of the Public Administrator. This request for vendors is done in
compliance with the Guidelines of the Administrative Board and said ad is placed in the
County’s newspaper with the largest circulation and in fact is the County’s only daily paper. In
most cases the respondents have not provided the necessary recommendations and licenses
which would be absolutely necessary when choosing a vendor for whom the Public
Administrator has no knowledge of his or her reputation or track record. The Public
Administrator selects vendors using sound criteria, including but not limited to some or all of the
following. Those having outstanding reputations in the community, those who have provided
services in the past, those who have performed services competently, and are competitive with
respect to quality and price. Additionally, the qualifications and experience of vendors are of
paramount importance and are a significant consideration for doing business with the office of
the Public Administrator.

Additionally, any vendor selected must have the complete confidence of the Public
Administrator based upon prior working relationships or general reputation and standing in the
community in accordance with the Board Guidelines. Vendors are selected by the Public
Administrator based on these aforementioned qualities, including reasonable charges that are
competitive. The opportunity for a vendor to work for the office of the Public Administrator will
either be derived from a response from an ad and possible placement on the vendor list, or will
be on the basis of fair and open competition for all people listed in the yellow pages or the
county Chamber of Commerce publication. The Public Administrator cannot rely only on
responses to an ad since that action will not be in the best interest of the estates under his
administration. Therefore, there is open competition at all times and any organization can
contact the Public Administrator’s office and ask to be considered. The office of the Public
Administrator and its operations are reasonably enough well known to all businesses who have
services to offer to the Public Administrator.

Also note that I assumed my position on February 19, 1999 and was not the Public
Administrator during some of the period covered by the audit. Therefore, some of the
information provided was based on the historical knowledge of existing staff and information in
the file. With that said, I have instituted and implemented certain procedural changes that we
thought would be helpful as well as recommendations offered by the auditors.

Very truly yours,

Gary D. Gétlin
Public Administrator
GDG:clg

AUDIT -STATE SEPT.2003 FINAL.wpd

cc: Honorable Lee L. Holtzman, Judge of Surrogate’s Court of Bronx County
Honorable John A. Fusco, Judge of Surrogate’s Court of Richmond County
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Appendix C

State Comptroller’s Notes

Our report was revised to reflect comments provided in the response of the
Public Administrator.

Determining the reasonableness of legal fees is not solely the responsibility of
the Surrogate Judge. As an executor, the Public Administrator has the fiduciary
responsibility for ensuring that all estate disbursements are reasonable and
proper.

Commission income is payable to the NYC Department of Finance. To the
extent that the Public Administrator does not collect the full amount due, the
remittance to the City is lessened.

The Public Administrator is responsible for determining that all estate
disbursements are reasonable and proper. In this case, the Public Administrator
should have verified the accuracy of the invoice and determined that no other
party (i.e., family member, Medicare, etc.) had already paid this bill. The Public
Administrator should not have relied solely on the nursing home’s statement and
the claim of the nursing home’s attorney.

In the cases cited in our report, the Public Administrator waited until after the end
of the premium period to notify the insurance companies. One responded that
the Public Administrator waited too long, the other has not responded. The
Public Administrator should have notified the insurance companies when the
insurance was no longer necessary, that is the date the properties were sold.

In the instance referred to, the Public Administrator paid the vendor $6,000 on
October 4, 2002 and provided us with an invoice dated July 15, 2003 as support
for this disbursement. An invoice dated 2003 cannot be considered as adequate
support for a payment made in 2002.

The invoices cited were not dated and did not indicate the dates of service or the
number of labor hours provided, thus they did not constitute adequate supporting
documentation.

Neither the guidelines for the operations of the Public Administrators’ Offices in
New York State or Section 1128 of the Surrogate’s Court Procedure Act provide
specific guidance on what should be included on invoices or how to review them.

We saw no written procedures established by the Public Administrator.

While this is accurate, the Public Administrator must maintain documentation
supporting such business use of a vehicle.



11.

12.

We were not provided with a log.

The Public Administrator’'s vendor needs are generally no different than those of

any other City agency. Accordingly, the Public Administrator’'s vendor selection
process should be consistent with that of City agencies.
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