THIS AGREEMENT (the “Agreement”) dated as of the 1* day of December, 2011, by
and between the NEW YORK STATE URBAN DEVELOPMENT CORPORATION d/b/a
Empire State Development (the "Corporation™), a corporate governmental agency, constituting a
political subdivision and public corporation of the State, having an office at 633 Third Avenue,
34™ fioor, New York, NY 10017, and BBDO USA LLC (the “Contractor™), a Delaware limited
liability company having an office at 1285 Avenue of the Americas,

New York, NY 10019,

WITNESSETH THAT:

WHEREAS, the Corporation is a domestic corporation established pursuant to § 6254 of
the Urban Development Corporation Act (the “UDCA”), McKinney’s Unconsolidated Laws §§
625111, as a corporate governmental agency of the state, constituting a political subdivision
thereof and public benefit corporation; and

WHEREAS, the Corporation is established to, among other things, promote a vigorous
and growing economy, to prevent economic stagnation and to encourage the creation of new job
opportunities in order to protect against the hazards of unemployment, increase revenues
to the State and to its municipalities and to achieve stable and diversified local economies; and

WHEREAS, pursuant to § 6255(3) of the UDCA, the Corporation is empowered to make
and execute contracts and all other instruments necessary or convenient for the exercise of its
powers and functions; and |

WHEREAS, the Corporation issued a Request for Proposal (the “RFP”) posted on
Corporation’s web page and referred to in the New York State Contract Reporter contracting
opportunity advertisement that appeared on August 25, 2011 as Contract No. BM11, seeking a
qualified firm to provide the Corporation with full service advertising, marketing, branding,
media and communications agency (a copy of the RFP is attached hereto as Schedule B); and

WHEREAS, the Contractor submitted a proposal dated September 16, 2011 in response
to the RFP, a copy of the written portions whereof are attached hereto as Schedule C, which the
Corporation has determined offers the best value for the State; and

WHEREAS, the Contractor is ready, willing and able to perform the services required by
the Corporation.



NOW THEREFORE, in consideration of the payments hereinafter specified to be made
by the Corporation to the Contractor, and in consideration of the agreements and mutual

covenants of the parties herein contained, the parties hereto agree as follows:

L DUTIES AND RESPONSIBILITIES

A, Scbve of Services

1. The Corporation hereby retains the Contractor as its non-exclusive, full-service
advertising, marketing, branding, media and communications agency and the Contractor hereby
accepts its appointment as such from the Corporation. The Contractor hereby agrees to serve the
Corporation faithfully and honestly, and to use its best efforts and abilities in the promotion and
encouragement of the prosperous development of New York State, within and outside the State.

2. The Contractor will use its best efforts and abilities in seﬁing the Corporation
as the Corporation plans and conducts a program of marketing and promotion designed to market
New York State as an ideal place for businesses to invest and create jobs. The promotions may
range from local and regionai to national and international in scope.

3. The Contractor will perform the services described in Section I (Scope of
Services) in Part 1 of the RFP. Those services will be performed by Contractor in accordance
with professional industry standards and specific instructions as agreed upon with or as provided
in writing by the Corporation.

| 4. The Corporation may also request that the Contractor perform such other
services, beyond those specifically set forth in the RFP, as a non-exclusive, full-service
advertising agency at the rates specified in the Coniractor’s Budget, a copy of which is attached
hereto as Schedule D.

B. Retention and Examination of Records

The Contractor shall save and maintain any and ali records, books, accounts and
documents produced pursuant to this Agreement (“Records™) for a minimum of six years from
the date of termination of this Agreement. The Corporation, the Attorney General and the Office
of the State Controller (“OSC”), at its and their own expense, shall each have the right itself or
through its agents to audit Contractor’s Records, excluding payroll and/or individual

compensation records, during such six year period, and shall have access to the Records during



normal business hours at an office of the Contractor within the State, for the term specified
above for the purposes of inspection, auditing and copying. If the Corporation decides to audit
payroll information, it will be done through a mutually-agreed independent accounting firm, and
the scope of any such audit of salary and/or individual compensation records shall be mutually
agreed upon by the Corporation and Contractor. The Corporation shall take reasonable steps to
protect from public disclosure any of the Records which are exempt from disclosure under s. 87
of the Public Officers Law (the “Statute™) provided that: (i) the Contractor shall timely inform
the Corporation in writing that said Records should not be disclosed; and (ii) saicf Records shall
be sufficiently identified; and (iii) designation of said Records as éxempt under the Statute is
reasonable. Nothing contained herein shall diminish, or in any way adversely affect, the

Corporation’s right to discovery in any pending or future litigation.

C. Meetings
! The Contractor shall make available, upon reasonable request by the

Corporation, any of its officers, employees, consultants, subcontractors or agents for consultation
with the Corporation concerning matters pertaining to this Agreement and any work performed
hereunder.

2. The Corporation’s Vice-President(s) of Marketing (“VPM?”) or any other
person(s) authorized by the Corporation to monitor and/or evaluate the performance of this
Agreement shall have access to the Contractor's premises at reasonable times upon prior written
notice having been provided for the purpose of monitoring, assisting and evaluating the Project.

3. The Corporation’s VPMs, currently Harvey Cohen and Maha Eltobgy, are
hereby severally designated as the Corporation’s Representative in accordance with Article 1.5
of the Conditions Applicable to the Corporation’s Agreements for Materials/Services, a copy of
which is attached as Schedule A.

II. TERM AND CONTRACT AMOUNT

Unless terminated early as provided for in Article 3 of Schedule A, the services described

in this Agreement shall be performed by the Contractor beginning December 1, 2011 and ending
November 30, 2013. This Contract may be extended for up to two (2) additional years, upon
mutual agreement in writing by the parties, and upon approval of OSC as provided in Article XII



below. The total term of the Contract shall not exceed four (4) years, except as may be necessary
to carry out the provisions of Article VI of this Agreement. Compensation for all services
performed and materials provided under this Agreefrlent shall not exceed Fifty Million Dollars
{$50,000,000.00). '

ITL. PAYMENT PROCESS

1. Billing and payment for services performed under the terms of this Agreement shall be
made as provided in Article 6 of Schedule A. In clarification and amplification of the terms of
Article 6, it is agreed that Contractor: (i) shall bill on an estimated time and materials basis no
more frequently than monthly; (ii) that the term “materials” as used herein includes, without
limitation, media buys and commitments; and (iii) shall provide full backup documentation
acceptable to the Corporation for all items invoiced, including materials, to the Corporation.
Documentation of services performed will without limitation include the names of all persons
who worked on projects reflected in the invoice and what specific work was performed during
the time invoiced for each person, and any other information deemed necessary by the
Corporation as communicated to Contractor by the Corporation’s Repres.entative. Contractor
and the Corporation will meet in person or by conference call on a quarterly basis (i.e., at not
longer than three-monthly intervals) during the term of this Agreement to reconcile all estimates
for the quarter with payments made by the Corporation, such reconciliation to be made on a per-
project basis. At each reconciliation meeting, time sheets on a project basis (except for account
management) for all persons whose work is invoiced will be provided by Contractor, together
with documents substantiating all payments made by Contractor to third parties, including
without limitation proof of deliverables received by Contractor. Third-party invoices and copies
of cancelled payment checks (front and back) and/or wire transfer confirmations must
accompany all invoices for payment by the Corporation, Failure by the Contractor to provide
backup and documentation for all invoices will result in their being returned to Contractor as
incomplete. The Corporation shall have no respoﬁsibility to pay incomplete invoices, Further, it
is specifically agreed between the parties that John Osborn, President, and David Lubars, Chief
Creative Officer, of BBDO will provide services under this Agreement at no cost to the

Corporation.



2. Payments to third parties by Contractor can only be reimbursed to Clontractor for work
performed in connection with this contract at a rate not to exceed the rates established in
Schedule D, and Contractor must pass through the third party’s best available rate, including
without limitation any discounted rates, to the Corporation for work performed by third parties,
at no mark-up. Contractor will be acting as an agent for a disclbsed principal, and all production
services will be purchased for Corporation under the principle of Sequential Liability (which
term is defined for the purpose of this Agreement to mean that Contractor will be held liable for
payments to third-party production vendors and other suppliers to the extent Contractor has been
paid by Corporation for such payments and agrees to defend, indemnify and hold harmless the
Corporation against any and all claims by such vendors and other suppliers, and that the
Corporation may be liable without indemnity by Contractor to such vendors and other suppliers
when Contractor has not been paid by the Corporation as aforesaid for third-party vendors and

suppliers whose work has been approved by the Corporation in advance in writing.

3. The estimated cost of each project will be invoiced to Corporation prior to any
obligation being incurred by Contractor for such project. Fifty percent (50%) of the ‘total invoice
is due upon Corporation’s written approval of the applicable estimate and thereafier Contractor
shall issue invoices for the remaining production costs at least thirty (30) days before payment is
due to ensure that Contractor receives payment prior to such times as Contractor is required to
pay the providers of production services. All such invoices are subject to adjustment (up or
down) prior to final billing. Final billing for actual costs incurred shall not exceed 105% of the
estimated production cost, unless approved by the Corporation in advance of Contractor

incurring such costs .

4. If Contractor does not receive payments in accordance with this section through no
fault of Contractor and production obligations are about to be incurred by Contractor, Contractor

may cancel such production with no liability to Corporation.

5. Contractor may sub-contract media planning and buying services to a media buyer
with the prior approval of the Corporation. Contractor will furnish the Corporation a written

invoice for media charges (“Obligation(s)”) prior to any Obligation being incurred by



Contracior. Contractor will be acting as an agent for a disclosed principal, and all media will be
purchased for Corporation under the principle of Sequential Liability. For amounts owing but not
paid to Contractor , Corporation agrees that it will solely liable. Contractor has the right to
confirm with media vendors and other suppliers that they expressly agree to payment on such
terms. In addition, Contractor reserves the right, in case the media vendors or other suppliers
are unwilling to confirm in writing that they agree to payment in accordance with the foregoing,
or in the event Corporation’s payments to Contractor are not timely received, Corporation’s
financial condition otherwise becomes a concern or credit insurers (if applicable) revise,
withdraw or decline cover, to cease work on Corporation’s account and attempt to cancel media
previously ordered. All invoices will be issued based on 100% of the estimated cost of the
Obligation(s). Contractor shall make timely submission of such invoices so that Contractor will
be put in funds before its bills relating to services rendered to Corporation are payable. Al such
mvoices will be promptly paid by Corporation in a manner reasonably appropriate to ensure the
timely procurement and performance of the itemns set forth above and in any event within 30 days
(or such shorter period as Contractor may indicate, based on the principle that all payments for
media costs and other third party costs must be received in time for Contractor to pay vendor
involces in a timely manner). All such invoices are subject to adjustment (up or down) prior to
fioal billing. Final billing for actual costs incurred shall not .exceed 105% of the estimated media

or other cost, unless approved by the Corporation in advance of Contractor incurring such costs.

6. Planned media may be paid prior to delivery at the Corporation’s discretion. Media
commissions, production expenses, labor expenses, out-of-pocket expenses and all other costs
will not be reimbursed until the Contractor demonstrates to the satisfaction of the Corporation
that the project is complete, and the Corporation has received satisfactory backup documentation

from Contractor.

IV. MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISE ("MWBE™)
PARTICIPATION AND EQUAL EMPLOYMENT OPPORTUNITIES (“EEQ™)

1. Article 15-A of the New York State Executive Law §§ 310-318 (“the Statute™) was
enacted to promote equality of employment and economic opportunities for minority group

members and women in State contracting activities. The Corporation fully supports the efforts of

6



the State of New York to promote Equal Employment Opportunity (EEQ) for all persons and
promote equality of economic opportunity for minority group members and women who own
business enterprises. |

2. The Corporation has developed compliance requirements, forms and procedures to
ensure that Contractors (to include those who submit bids/proposals in an effort to be selected for
contract award as well as those successful bidders/proposers with whom the Corporation enters
into Contracts) and proposed or actual Subcontractors comply with requirements concerning
Equal Employment Opportunities for Minority Group Members and Worﬁen and meaningful
participation opportunities for certified minority-owned or women-owned business enterprises
(MWBESs) in the Corporation procurement process. Contractors participating in and/or selected
for procurement opportunities with the Corporation shall fulfill their obligations to comply with
applicable Federal, State and Local requirements concerning Equal Employment Opportunity
and opportunities for MWBESs, including but not limited to, the Statute and its implementing
regulations as promulgated by the New York State Division of Minority and Women's Business
Development (“DMWBD”) and set forth at 5 NYCRR Parts 140-144).

3. The parties shall refer to Schedule E, attached and incorporated by reference herein,
for the specific EEO/MWBE requirements and associated forms required by this procurement.
Schedule E shall supercede Schedule A Attachment 4.5 and Appendix I to the REP both of
which shall be deleted in its entirety. Forms shall be submitted without any changes to any
Corporation goals specified in Schedule E of this contract. Copies of the required Corporation

Forms are identified in Schedule E.

V. NOTICES
For the purposes of Article 5.8 of Schedule A, notices shall be addressed as follows:

1. If to the Contractor, address t0:1285 Avenue of the Americas, New York,
NY 10019. The Contractor may by written notice from time to time designate an alternative
address and/or contact persons.

2. Ifto the Corporation, address to the NYS Urban Development
Corporation, 633 Third Avenue, 341 ﬂoor, New York, NY 10017, Attention: Deputy General
Counsel, tel. (212) 803-3750, Fax (212) 803-3775, email: mcassidy(@empire.state.ny.us.



VI.  RIGHTS INDATA, SOFTWARE AND OTHER INTELLECTUAL PROPERTY
A. Rights in Data: All studies, reports, findings, sources, bibliographies, subscriber

lists, mailing lists, working papers, files, input materials and output materials, the media upon
which the same are located (including without limitation cards, tapes, discs, and other storage
facilities), together with any drafts of same or other intermediate components thereof which may
or may not be either confidential or proprietary, and all other materials prepared for and
delivered to the Corporation in the course of performance of this Agreement hereunder
(collectively, "Data"), shall upon payment by the Corporation be deemed to be "work made for
hire" as defined in Section 101 of Title 17 of the United States Code, and shall be provided to
and become the exclusive property of the Corporation. Subject to the rights and restrictions of
third party licensors, if it is determined that any Data encompassed above does not fall within the
definition of "work made for hire" (as defined in Section 101 of Title 17 of the U.S.C.), upon
payment by the Corporation, the Contractor hereby covenants and agrees to transfer all right, title
and interest in any Data to the Corporation, and cooperate with the Corporation, as is necessary,
in the processing and execution of any and all documents needed to cause said transfer of all

right, title and interest.

B. Rights to Contractor-Developed Computer Software and Softw\are
Documentation: Upon the request of and at the expense of the Corporation, the Contractor may
design, develop and install computer software as may be required for the Corporation. Subject to
the rights and restrictions of third parties the Corporation, having been notified thereof by the
Contractor in writing and in advance, upon payment to the Contractor shall have exclusive
ownership of the software inciuding all documentation, soutce and executable code. All
computer software and related documentation, together with any versions of same or other
intermediate components thereof which may or may not be either confidential or proprietary,
developed by the Contractor in the direct course of performance of this Agreement (“Contractor-
Developed Computer Software and Software Documentation™), shall be deemed to be the
property of the Corporation and all right, title and interest therein to the same shall vest in the
Corporation: subject to the rights and restrictions of third parties the Corporation, having béen
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notified thereof by the Contractor in writing and in advance; upon payment to the Contractor.
Notwithstanding the foregoing or any other agreement between the parties, all software
applications, databases, computer programs (including source code and object code for any such
programming), and executable code {collectively "Code") as well as other creative content and
materials in existence prior to this Agreement (or created outside the scope of this Agreement) as
well as all Code and other software tools and research developed, provided or used by Contractor
hereunder (and the output thereof) and any extranets and dashboards that Contractor makes
available to Corporation, excluding in each case any materials provided by Corporation
(“Contractor Property™), shall remain the sole and exclusive property of Contractor, For clarity,
it 1s understood that Contractor shall own all modifications, improvements or enhancements to
the Contractor Property. Contractor hereby grants a worldwide, fully paid-up, perpetual, non-
exclusive, non-transferable license to Corporation and its sister agency the NYS Department of *
Economic Development (“DED”) to use internally and for the benefit of Corporation and DED

such Contractor Property solely as integrated into the Work assigned to Corporation hereunder,

C.  Other Iniellec;tual Property Rights: The Contractor agrees that all other patentable
or copyrightable ideas, writings, drawings, inventions, designs, parts, machines or processes,
together with any drafts of same or other intermediate components thereof which may or may not
be either confidential or proprietary, developed as a result of, or in the course of, this Agreement
rendered to the Corporation by the Contractor or any of its employees or subcontractors during
the term of this Agreement ("Items") shall, upon payment, be deemed to be a "work made for
hire" (as herein above defined), and shall be provided to and become the exclusive property of
the Corporation, If it is determined that any Items encompassed above do not fall within the
definition of "work made for hire" (as defined in Section 101 of Title 17 of the U.S.C.), the
Contractor hereby covenants and agrees to transfer all right, title and interest in any such Items to
the Corporation, and will cooperate with the Cerporation, as 18 necessary, in the processing and
execution of any and all documents needed to cause said transfer of alt right, title and interest.
The Contractor hereby assigns all of its rights in such intellectual property to the Corporation,
shall, and will ensure that its employees and subcontractors shall, supply all assistance
reasonably requested in securing for the Corporation's benefit any patent, copyright, trademark,
service mark, license, right or other evidence of ownership of any such intellectual property, and

will provide full information in regards to any such Item and execute all appropriate
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documentation prepared by the Corporation in applying or otherwise registering, in the

Corporation's name, all rights to any such Items.

VII. RELATIONSHIP

A, The relationship of the Contractor to the Corporation arising out of this
Agreement shall be that of an independent contractor; provided, in purchasing materials, services
or media on Corporation's behalf with Corporation’s authorization, Contractor will be acting as a
limited agent for 2 disclosed principal and all agreements entered into by Contractor on ‘
Corporation’s behalf are entered into on the basis of Sequential Liability. In accordance with its
status as an fndependent contractor, the Contractor éovenants and agrees that: it will conduct
itself consistent with such status; it will neither hold itself out as, nor claim to be, an officer or
employee of the Corporation or the State of New York by reason hereof; and it will not by reason
hereof, make any claim, demand or application for any right or privilege applicable to an officer
or employee of the Corporation or the State of New York including, but not limited to, workers'
compensation coverage, unemployment insurance benefits, social security coverage, or

retirement membership or credit.

B. When directed by the Corporation, the Contractor shall act on the Corporation’s
behalf as the Corporation’s agent in securing in good faith rights, materials and services required
to execute Corporation’s advertising, marketing and promotion campaigns and to provide other
services required by this Agreement. The Contractor shall notify the Corporation of any non-

cancellable commitments prior to engaging in such third party contracts.

C. All personnel of the Contractor shall be within the employ of the Contractor only,
which alone shall be responsible for their work, direction, and compensation. Except for payment
for services rendered under this Agreement, nothing in this Agreement shall impose any liability
or duty on the Corporation or the State of New York on account of any acts, omissions, liabilities
or obligations of the Contractor or any person, firm, company, agency, association, corporation,
or organization engaged by the Contractor as expert, consultant, independent contractor,
specialist, trainee, employee, servant or agent, or for taxes of any nature including, but not

limited to, unemployment insurance and workers' compensation.
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D. The Corporation shall be responsible for the accuracy, completeness and propriety
of information concerning the state, its products and services, and the products and services of
other federal state and local Iﬁunicipalities, which the Corporation furnishes to the Contractor in
connection with the performance of services for the Corporation. To insure the accurdcy of
materials prepared for the Corporation, the Contractor will seek the Corporation's approval of all

such materials prior to release.

VIII. REPRESENTATIONS, WARRANTIES AND OTHER COVENANTS

A The Contractor represents and warrants that:

1. It 15 a duly organized, validly existing corporation authorized to do
business in New York, in good standing under the l_aws of the State of New York; and

2. It has the corporate power and authority to execute and deliver this
Agreement and to consummate the obligations and activities contemplated on its part, hereby the
execution and delivery of this Agreement has been duly authorized by the Contractor no other
corporate proceedings by the Contractor or the designated subcontractor are necessary to
authorize the execution and delivery of this Agreement or the performance of the Contractor's

obligations hereunder; and

3. It is a non-sectarian entity.
B. The Contractor further represents and warrants that:
1. Neither it, nor any of its directors, officers, employees, consultants or

subcontractors have given anything of value to anyone to procure this Agreement between the
parties or to influence any official act or the judgment of any person in the negotiation of any of
the terms of this Agreement; and )

2. All statements of fact in Schedule C (the Contractor’s RFP Response) are
true, complete, and accurate as of the date they were written, at present, and true, complete, and
accurate as of the date of this Agreement; and

3. It has the full power and authority or will employ best efforts to ensure
that it is able to grant to the Corporation those rights granted under Article VI of this Agreement
with respect to the Data, Items, Contractor-owned and Contractor-Developed Computer Software

and Software Documentation to be delivered to the Corporation under this Agreement; and that
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neither the performance of these services by the Contractor nor the license to, nor use by the
Corporation of said Data, Items, computer software and software documentation (including the
copying thereof) in accordance with the terms of any license secured by the Contractor will in
any way constitute an infringement or other violation of any copyright, trade secret, trademark,
patent, invention, proprietary information, nondisclosure or other rights of any third party;

4. That it has taken reasonable steps to assure that all Data, Items and
Contractor-owned and Contractor-Developed Computer Software contain no known viruses. For
the purpose of this Agreement, the term virus (or viruses) shall be generally defined within the
usage and trade of the Computer Industry,

C.  The Corporation represents and warrants that:
1. Tt has the full authority and resources necessary to enter into this Agreement, to
undertake the obligations applicable to the Corporation;
2. It shall not use, nor permit others to use, materials produced hereunder
incorporating third party materials beyond the period for which releases, licenses, agreements or
other consents relating thereto are valid; and

3. It shall comply with all applicable State laws.

D. No Arbitration. The parties hereto agree that any and all disputes involving this
Agreement, including the breach or alleged breach thereof, may not be submitted to binding
arbitration (except where statutorily required) but must, instead, be heard in a court of competent

jurtsdiction of the State of New York.

E. Non-Assignment. In accordance with s. 138 of the State Finance Law, this
Agreement may not be assigned by Contractor or its right, title or interest therein assigned,
transferred, conveyed or otherwise disposed of without the Corporation’s prior written consent,
and attempts to do so are null and void. Notwithstanding the foregoing, such prior written
consent of an assignment of a contract let pursuant to Article XI of the State Finance Law may
be waived at the discretion of the Corporation and with the concurrence of OSC where, as here,
the original contract was subject to OSC’s approval, where the assignment is due to a

reorganization, merger or consolidation of the Contractor’s business entity or enterprise. The
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Corporation retains its right to approve any such assignment and to require that the assignee
demonstrate its responsibility to do business with the Corporation. The Contractor may,
however, assign its right to receive payments without the Corporation’s prior written consent
unless this Agreement concerns Certificates of Participation pursuant to Article 5-A of the State

Finance Law.

F. Governing Law. This Agreement shall be governed by the laws of the State of

New York except where the Federal supremacy clause requires otherwise.

IX. FORCE MAJEURE
Neither party will be liable for losses, defanlts, or damages under this Agreement which

result from delays in performing, or inability to perform, all or any of the obligations or responsi-
bilities imposed upon it pursuant to the terms and conditions of this Agreement, due to or
because of acts of God, the public enemy, acts of terrorism when recognized by federal or New
York State government officials, acts of the federal governmlent, earthquakes, floods, strikes,
civi-l strife, fire or any other cause beyond the reasonable control of the party that was so delayed
in performing or so unable to perform, provided that such party was not negligent and shall have
used reasonable efforts to avoid and overcome such cause. Such party shall resume full
performance of such obligations and responsibilities promptly upon removal of any such cause.
Each party shall have the right to terminate for convenience in the event that the force majeure

conditions persist for more (30) thirty days.

X. CONFLICTS OF INTEREST

In clarification and amplification of the terms of Article 6 of Schedule A, unless agreed to

in writing by the Corporation, during the term of this Agreement, including any extensions
thereto, the BBDO New York division of Contractor shall not enter into any contract or other
agreement for the type of services provided for herein, or render any such services to any other
division or affiliate of Contractor, with any state (with the exception of New York State), federal
or local municipality in North America or the Canadian governments and/or its or their entities

for economic development.
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As of the date of this Agreement, Contractor represents and warrants that the BBDO New
York division of Contractor has no contracts and other agreements fot the type of services
provided for herein, or renders any such services to any other division or affiliate of Contractor,,
with any state (with the exception of New York State) commission or authority, or federal, local

or the Canadian governments and/or its or their economic development entities.

XL SCHEDULES
Schedules A, B, C, D and E attached hereto are in every respect incorporated into and

made a part of this Agreement as if fully set forth herein.

XI. OSC APPROVAL
This Agreement is subject to review and approval by the Office of the State Comptroller

{(*OSC”) pursuant to Public Authorities Law section 2879-a and the regulations issued
thereunder, pursuant to notice given by OSC to the Corporation.

Accordingly, this Agreement shall not be valid and enforceable, nor shall the Corporation
have any liability of any kind arising from or in connection with this Agreement, unless and untif
OSC approval has been received. In addition, amendments to or modifications of this Agreement
shall also be subject to OSC and Attorney General review and approval before they may be valid

and enforceable.

XII. APPROVAL BY THE CORPORATION’S BOARD QOF DIRECTORS

This Agreement shall not be valid or enforceable unless and until the Corporation’s

Board of Directors has approved the winning bidder pursuant to the RFP and authorized the
execution of this Agreement. The Corporation represents and watrants that this contingency has
been fulfitled.

Xiv. MODIFICATION
The Agreement, and the Schedules attached hereto, contains the entire Agreement of the

Contractor and the Corporation and no modification thereof shall be binding unless the same is
in writing by a duly authorized representative of both parties, subject to the provisions of Article
KII hereof.



XV. CONFLICT OR INCONSISTENCY

In the event of any conflict or inconsistency between the terms and conditions of this

Agreement and any Schedule hereto, such conflict or inconsistency shall, after reasonable efforts
- to harmonize the same are made, be resolved by reference to the relevant provisions of said
documents in the following order: this Agreement (without Schedules), Schedule A, Schedule E,
Schedule B, Schedule D and Schedule C.

XVIL REVISIONS TO SCHEDULE “A”
Notwithstanding anything to the contrary contained herein, the attached Schedule A -
Conditions Applicable to the Corporation’s Agreements for Materials/Services is hereby revised

and amended to provide as follows:

I. The heading of Section 3.2. OPTIONAL TERMINATION BY THE CORPORATION is
amended to read: “OPTIONAL TERMINATION.”

2. The first sentence of Section 3.2 is deleted in its entirety and replaced with: “Either party
may terminate this Agreement for any or no cause upon 90 days written notice to the other

pal,ty.ﬂ'l

3. The following provisions are added at the end of Section 5.2:

“The Corporation shall similarly defend and indemnify Contractor and hold Contractor
harmless from any liability, loss, damage or expense occasioned by claims of third parties based
on copyright matter or materials furnished to Contractor by the Corporation or any product
hLiability claims relating to any of Corporation's products or services.

Corporation and Contractor hereby agree to notify the indemnifying party in writing of
any indemnifiable claim within ten (10) days of receipt thereof. The indemnified party shall
cooperate in all reasonable respects with the indemnifying party and its attorneys in the
investigation, trial, defense and settlement of any such claim and any appeal arising therefrom.
The indemnifying party hereby agrees and acknowledges that the indemnified party may,
through its attorneys or otherwise, at its own cost and expense, participate in any such
investigation, trial, defense and settiement that is being conducted by the indemnifying party, of
any such claim and any appeal arising therefrom. No settiement of a claim shall be entered into
without the consent of the indemnified party, which consent will not be unreasonably withheld.”

4. In Section 7.2, the words in parentheses are amended to read “(General Liability

Additional Insured Endorsement shall be on Insurance Service Office’s (ISO) form number CG
2026 11 85 or its equivalent).”
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5. In Section 7.8(b), lines 2-5, the words “shall be endorsed to provide written notice be
given to the Corporation at least thirty (30) days prior to the cancellation, non-renewal, or
material alteration of such policies, which notice shall be evidenced by return receipt of United
States Certified Mail.”* Are deleted and replaced with “Contractor shall provide the Corporation
with thirty (30} days written. notice prior to any policy cancellation; non-renewal or reduction in
coverage below the minimum requirements of this Apreemnent.”

6. In Section 7.8(d), the sentence “Deductibles and selfvinsured retentions must be approved
by the Corporation.” is deleted.

7. In Section 7.8(g), the words “Not less than thirty (30) days prior to the expiration or
renewal date, the” at the beginning of the sentence are deleted and the words “upon the renewal
or replacement of any policy required hereunder.” are added at the end of the sentence.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day

and vear first above written.

- NEW YORK STATE URBAN DEVELOPMENT CORP.

(@ma A

. By:
\ Name:___ Kewwery  ADam S
U
20 o Title: Qu?‘s\mm*r & C.E.0.
iy «’1&4’4 ) il -
STATE COMFTRGLIER Date: 12 gi /U
"‘%5(? Y00 dop {
C. 5

BBDQ USA LLC f)
By: ‘ '/ {7%/\-5«\, k f/"L\
Name,_ | JAMA f’@mu}
Title: tvd Cro oo MV

{

Date: f'f'/("./. P i

le



STATE OF NEW YORK )
} ss.:
COUNTY OF pyew T0L )

Onthe /™~ day of Frecrber in the year 2011, before me a Notary Public in

and for said state, personally appeared &O@ma tp (A , personally

known to me or proved to me on the basis of satisfactory evidence to be the individual whose
name is subscribed to the within instrument and acknowledged to me that he/she executed the
same in his/her stated capacity, and that by his/her signature on the mstrument, the individual,
and the entity upon behaif of which the individual acted, executed the instrument,

4’/ E Wl ponv
L / Notary Public/
Ol MO ULIGYEY

DuTe 06foR/aory

STATE OF NEW YORK )
) ss.:

COUNTY OF  pJOW ok )

On the \$¢ day of Eﬂtﬂﬁ% in the year 2011, before me a Notary Public in
and for said state, personally appeared  WORRIR €T ADAMS , personally

known to me or proved to me on the basis of satisfactory evidence to be the individual whose

name i3 subscribed to the within instrument and acknowledged to me that he/she exccuted the
same in his/her stated capacity, and that by his/her signature on the instrument, the individual,
and the entity upon behalf of which the individual acted, executed the instrument.

/( Iﬂ%‘ #’/\‘“//\\‘*J

Notary Public ~ "\‘V‘

SIMON WYNN
Notary Public, State of Naw York
Mo, OZWYLTRI002
Gualified in Mew York County
Commission Expires Aug. 21, 20 ;3
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REVISED November 2009

SCHEDULE A - )
CONDITIONS APPLICABL.E TO THE CORPORATION'St1) AGREEMENTS FOR MATERIALS/SERVICES

ARTICLE 1 RELATION OF CONTRACTOR TO THE CORPORATION _

1.1 SUPERVISION BY THE CORPORATION. The services to be performed by Contractor under this
Agreement shall be subject to the general supervision and direction of the Corporation provided that neither the
Corporation's exercise nor failure to exercise such superv:swn and direction shall relieve the Contracior of any
of its obligations or responsibilities for its acts or failure to act in regard fo this Agreement.

1.2 CONTRACTOR'S PERSONNEL. The Contractor shall designate in writing to the Corporation one
individual, satisfactory to the Corporation, who shall be responsibie for coordinating all of the services to be
rendered by the Contractor and who shall be the Corporation's normal point of contact with the Confractor on
matters relating to such services. Such individual shall be replaced upon the Corporation's writien request.

1.3 APPROVAL OF SUBCONTRACTORS. The Contractor shall not employ, contract with or use the services
of any consultant, special contractors, or other third parties (collectively "Subcontractor") in connection with the
performance of its obligations under this Agreement without the prior written consent of the Corporation. The
Contractor shall inform the Corporation in writing of the name, proposed service to be rendered, and
compensation of the Subcontractor, and of any interest the Contractor may have in the proposed Subcontractor,

1.4 CONTRACTOR AS INDEPENDENT CONTRACTOR. Notwithstanding any other provisions of this
Agreement, the Contractor's status (and that of any Subcontractor) shali be that of independent contractor and
not that of an agent or employee of the Corporation. Accordingly, neither the Confractor nor any Subcontractor
shall hold itself out as, or-claim te be acling in the capacity of, an employee or agent of the Corporation

1.5 THE CORPORATION'S REPRESENTATIVE. The Corporation will designate in writing to the Confractor an
individual who will serve as the Corporation's Representative and normal peint of contact for the Contractor in
regard to this Agreement and the Contractor's services and obligations hereunder. The Corporation may from
time to time change this designation by written notification to the Confractor.

1.6 APPROVALS OR ACCEPTANCE BY THE CORPORATION. Whenever action is to be taken, or approval
or acceptance given, by the Corporation, such action, approvat or acceptance shall be deemed to have been
taken or given only if so taken or given by the Corporation's Representative, by the official of the Corporation
who signed this Agreement on behalf of the Corporation, or by another officer or employee of the Corporation
duly designated by such signing officer to represent the Corporation in connection therewith. The Corporation

-shall notify the Contractor in writing of the giving or withholding of each such approval or agceptance within a
reasonabie period of time. The Corporation's acceptance or approval of any specifications, drawings, plans,
reports or other materials prepared by the Contractor hereunder shall in no way relieve the Contractor of
responsibility for such materials.

1 As used in this Schedule A, the “Corporation” shall mean the New York State Urban Deveiopment Corporation dib/a
Empire State Development ("ESD").



1.7 CONFLICT OF INTEREST. The Contractor represents and warrants that;

(a) The Contractor has not now, and will not acquire, any interest, direct or indirect, present or prospective, in
the project to which the Contractor's work relates or the real estate which is the subject of the project, or in the
immediate vicinity thereof and has not employed and wilt not knowingly employ in connection with work to be
performed hereunder any person or entity having any such interest during the term of this Agreement.

(b) No officer, employee, agent or director of the Corporation, or any of its subsidiaries shall be permitted by the
Contractor to share in any benefit to arise from the Confractor's work.

(¢) The Contractor shall not permit any officer, employee, agent or director of the Corporation, or any of its
subsidiaries to participate in any decision relating to this Agreement which affects the personal interest of the
aforementioned individuals, or the interests of any corporation, partnership, or association in which those
individuals are directly or indirectly interested; nor shall any officer, agent, director or empioyee of the
Corporation, or any of its subsidiaries be permitted by the Contractor to have any interest, direct or indirect, in
this Agreement or the proceedings thereof.

{d) The Contractor shall cause, for the benefit of the Corporation, every confract or agreement with any

- Subcontractor io include the representations contained in subsections (a), (b), (¢c) of this Section 1.7. The
Contractor will take such action in enforcing such provisions as the Corporation may direct, or, at its option,
assign such rights as it may have to the Corporation for enforcement by the Corporation. .

1.8 NO BROKER. The Contractor represents that it has not employed any person, corporation

or partnership, to solicit or procure this Agreement, and has not made, and will not make, any payment or
agreement for the payment of any commission, percentage, brokerage or contingent fee, or other compensation
in connection with the procurement of this Agreement.

1.9 NOTICE OF OVERRUNS AND DELAYS. The Contractor shall promptly give written notice

to the Corporation’s Representative of the occurrence of an event or action, the discovery-of a condition or the
failure of an event or action to occur or a condition to exist as anticipated, which may result in an increase in (a)
the compensation due Contractor; (b} reimbursable expenses and/or (¢) the number of hours necessary to
perform the work. The Contractor shall promptly give written notice to the Corporation’s Representative of the
occurrence of an event or action, or the discovery of a condition, or the failure of an event or action to occur or a
condition to exist as anticipated, which may delay completion of the work (or extend the Completion Date).

ARTICLE 2 DOCUMENTS AND RECORDS

2.1 OWNERSHIP OF DOCUMENTS AND OTHER MATERIALS. All originals and negatives of all plans,
drawings, reports, photographs, charts, programs, madels, specimens, specifications, and other documents or
materials required to be furnished by the Contractor under this Agreement including drafts and reproduction copies
thereof, shall be and remain the exclusive property of the Corporation, and the Corporation shall have the right to
publish, transfer, sell, license and use all or any part of such reports, plans, drawings, specifications and other
documents without payment of any additional royalty, charge or other compensation to Contractor. Upon request of
the Corporation during any stage of the work, Contractor shall defiver all such materiais to the Corporation, _
The Contractor agrees that it shall not publish, fransfer, license or, except in connection with carrying out its
cbligations under this Agreement, use or reuse all or any part of such reports and other documents, including
working papers, without the prior written approval of the Corporation, except that Contractor may retain CDDIES
of such reports and other documents for general reference use.




2.2 MAINTENANCE OF RECORDS. The Contractor shall and shall require any and all subcontractors to, until
three years after completion of services hereunder or termination of this Agreement by the Corporation, maintain
(a) the original books, documents, materials and other records created or collected in the course of Contractor's
-{(and Subcontractors’) performance of its (their} obligations under this Agreement (and any subconsulting
agreement), and indexes of the same; (b} unless waived or modified in writing by the Corporation, complete and
correct records of time spent by Contractor (and Subcontractor) in the performance of its obligations under this
Agreement (and any subconsulting agreement}; and (c) if Contractor is being reimbursed for out-of-pocket
expenses, complete and correct books and records relating to alf out-of-pocket expenses incurted under this
Agreement (and any subcontract), including, without limitation, accurate cost and accounting records specifically
[identifying the costs incurred by Confractor (and Subcontractors) in performing such obligations. Said time
records shall specify the dates and numbers of hours or portions thersof spent by Contractor (and
Subcontractor) in performing its obligations hereunder (or under any subcontract). Contractor (and
Subcontractor} shall make such books, records and indexes available to the Corporation, the State of New York,
any other governmental entity having an interest in the performance of services under this Agreement (or any
subconsulting agreement) and any of their authorized representatives for review and audit at all such
reasonable fimes as the Corporation or any such other entity may from time to time request, Contractor shall’
submit duplicate copies of time records and substantiation of out-of-pocket expenses at the time of submission
of Contractor invoices in accordance with this Agreement, This Article shali survive the expiration or earlier
termination of this Agreement. .

ARTICLE 3 TERMINATION

3.1 DEFAULT BY CONTRACTOR, If any material representation made by the Contractor in this Agreement
shali prove to be false or misleading in any material respact, or if the Contractor shall default in the timely
performance of any of its obligations under this Agreement and such default shall continue for a period of ten
(10) days after written notice from the Corporation specifying the occurrence, omission or failure giving rise o
such default, or if, in the opinion of the Corporation, by reason of the nature of such default, such default cannot
be cured within such ten (10) day period, then if the Contractor shall not within such period commence with due
diigence the curing of such default and thereafter prosecute and complete the curing of such defautt as
promptly as possible, except that the Corporation shall not be required to give Coniractor such written notice
and Contractor shall not have such right to cure for Contractor's faiiure to comply with Section 1.9 hereof, the
Corporation, in addition to any other remedies or claims it may have with respect to such representation or such
default may terminate this Agreement immediately upon verbal or written notice io the Contractor. in the event
of such termination, the Corporation, without waiving any such remedy or claims, (including consequential
damages) shall not be required to pay the Contractor any portion of the fee specified in this Agreement
remaining to be paid for which valid vouchers have not been submitted pursuant to this Agreement on or before
the date of the Corporation's notice of termination.

3.2 OPTIONAL TERMINATION BY THE CORPORATION. The Corporation at any time, in its-sole discretion,
may terminate this Agreement or postpone or delay ali or any part of the Agreement upon written notice to the
Contractor. in the event of such termination, postponement or delay, the Corporation shall pay the Contracior for
professional time and out-of-pocket expenses incurred by Contractor to the date notice of such action is
received by Contractor. The Contractor agrees io cause any agreement or contract entered into by Contractor
with any Subcontractor to provide for an optional termination by Contractor similar to the provisions of this
Section 3.2. :

ARTICLE 4 REQUIRED PROVISIONS

4.1 CONTRACTOR TO COMPLY WITH LEGAL REQUIREMENTS. The Contracior in performing its
obligations and in preparing ali documents required under this Agreement shall comply with all applicable laws
and regulations. All provisions required by such laws and regulations to be included in this Agreement shall be

deemed to be included in this Agreement with the same effect as if set forth in fuli,
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4.2 CONTRACTOR TO OBTAIN PERMITS, ETC. Except as otherwise instructed in writing by the Corporation,
the Contractor shall obtain and comply with all legally required ticenses, consents, approvals, orders,
authaorizations, permits, restrictions, declarations and filings required to be obtained by the Corporation or the
Contractor in connection with this Agreement. ' ‘

4.3 WORKERS' COMPENSATION INSURANCE. The Contractor agrees that;

(a) It will secure Workers' compensation and disability insurance and keep insured during the life of this
Agreement such employees as are required to be insured by the provisions of Chapter 41 of the Laws of 1914,
as amended, known as‘the Worker's Compensation Law; and

(b) This Agreement shall be voidable at the election of the Corporation and of no effect unless the Contractor
compiies with this provision,

4.4 NO ASSIGNMENT WITHOUT CONSENT, The Contractor agrees that; ‘

{a} Itis prohibited from assigning, transferring or otherwise disposing of this Agreement, orof it rights or
interests therein, or its power to execute such agreement to any person, company, partnership, or corporation,
without the previous writien consent of the Corporation; '

(b) i the prohibition of Section 4.4(a) be violated, the Corporation may revoke and annul this Agreement and
the Corporation shall be relieved from any and all kiability and obligations thereunder to the Contractor and to the
person, company, parinership or corporation to whom such assignment, transfer or other disposal shall have
been made and the Contractor and such assignee or transferee shall forfelt and lose all the money theretofore
earned under this Agreement. ' ' : o

4.5 NON-Q!SCR!MINATION & AFFIRMATIVE ACTION

The Contractor shall comply and cause each of its subcontractors to-comply with the provié'ions of
Aftachment 4.5 attached to and made a part of this Agreement, reiating to non-discrimination and affirmative
action. )

4.6 TAX LAW SECTION 5-a COMPLIANCE :

-(a) During the term of this Agreement, the Contractor shall, at the times specified in paragraph (b} of this
subsection, properly complete and deiiver to the Corporation for inclusion in this Agreement, an updated NYS
Tax Form 220-CA: Contractor Certification Pursuant to Section 5-a of the Tax Law. A copy of the Contractor's
inittal Form ST-220-CA is attached hereto as Attachment 4.6. immediately upon delivery, such updated form
shall form a part of this Agreement.

(b) The Contractor's updated certification shall be made if this Agreement authorizes renewal thereof at the
conciusion of an initial or subsequent term, by the day prior to the commencement date of the applicable
ranewal term. ,

(c) If the Contractor is exempt from compliance with Tax Law Section 5-a (see the provisions of said saction to
determine if Contractor is exempt), the Contractor shall so certify to the Corporation, including in such
certification the reason(s) for examption, in a notarized statement submitted in lieu of Form ST-220-CA.

4.7 STATE FINANCE LAW SECTION 138-J AND 139-K COMPLIANCE

The Contractor hereby certifies that ail information provided to the Corporation with respect to State
Finance Law Section 139+, inciuding, without fimitation, the information contained in Offerer's Affirmation of
Understanding of and Agreement pursuant to State Finance Law Section 139-j, attached to this Agreement as
Attachment 4.7 — (1), and Offerer Disciosure of Prior Non-Responsibility Determinations, attached to this
Agreement as Attachment 4.7 - (2), is complete, frue and accurate. The Contractor acknowledges that the
preceding sentence is a material representation upon which the Corporation is relying in entering into this
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Agreement. Should any such information be found to be intenticnally false or intentionally incomplete, this
Agreement shall be subject to termination pursuant to Section 3.1 hereof,

ARTICLE § OTHER STANDARD PROVISIONS

5.1 NO WAIVER. No failure by the Corporation to insist upon the strict performance of any term or condition of
this Agreement or to exercise any right or remedy conseguent upon a breach thereof, and no acceptance of full
or partial performance during the continuance of any such breach, shali constitute a waiver of any such braach
- or such term or condition. No term or condition of this Agreement 1o be performed or complied with by
Contractor, and no breach thereof, shall be waived, altered or modified except by & writien instrument executed
by the Corporation. No waiver of any breach shall affect or alter this Agreement, but each and every ferm and
condition of this Agreement shall continue in full force and effect with respect to any other then existing or
subsequent breach thereof. ' ,

5.2 INDEMNIFICATION. Notwithstanding anything to the contrary contained herein, Contractor shall be
responsibie for all injuries to persons, including death, and all damage sustained while performing or resuiting
from the work under this Agreement, if and to the extent the same results from any act, omission, negiigence,
fault or default of Contractor or Subcontractors, or their employees, agents, servants, independent contractors
or subcontractors retained by Contractor pursuant to this Agreement. Contractor agrees to defend, indemnify
and hold the Corporation, the State of New York and, if the Corporation is an ESDC subsidiary, ESDC and each

-of their respective officers, directors, commissioners, employees and representatives (collectively, the

“Indemnitees”) harmiess from any and all claims, judgments and hiabilities, including but not limited to, claims,
judgments and liabilities for injuries to persons (including death) and-damage, if and fo the extent the same
results from any act, omission, negligence, fault or default of Contractor or its Subcontractors, or their agents,
employees, servants, independent contractors and subcontractors and from any claims against, or liability
incurred by the indemnitees by reason of claims against Coniractor or its Subcontractors, or their employees,
agents, servants, independent contractors and subcontractors for any matter whatsoever in connection with the
services performed under this Agreement, including, but not limited to, claims for compensation, injury or death,
and agree to reimburse the indemnitees for-reasonable attorneys’ fees incurred in connection with the above.
Contractor shall be solely responsibie for the safety and protection of alf its Subcontractors, or the employees,
agents, servants, independent contractors, or subcontractors of Contractor or its Subcontractors, and shall
assume all liability for injuries, including death, that may occur to said persons due to the negligence, fault or
default of Contractor, its Subcontractors, or their respettive agents, employees, servants, independent
contractors or subcontractors. This Article shall survive the expiration or eariier termination of this Agreement.

5.3 ASSIGNMENT BY THE CORPORATION. The Corporation may transfer and assign any and all of its rights
and obligations under this Agreement, including transferring and assigning its rights to the Contractor's
perfoermance of any portion of the services provided for herein, together with the Corporation's obiigations and
rights pertaining to such portion of services, o any partnership, firm, corporation, governmental agency or
department or other entity which the Corporation determines has undertaken or will undertake any part of the
Agreement, The Comporation shall give the Contractor written notice of any such fransfer and assignment. Such
transfer and assignment shall relieve the Corporation of any further liability or obligation hereunder,

5.4 GOVERNING LAW. This Agreement shall be construed and enforced in actordance with the iaws of the
State of New York. :

5.5 ENTIRE AGREEMENT/AMENDMENT. This Agreement constitutes the entire Agreement between the
parties hereto and no statement, promise, condition, understanding, inducement, or representation, oral or
written, expressed or implied, which is not contained herein shall be binding or valid and this Agreement shali
not be changed, modified or altered in any manner except by an instrument in writing executed by the parties
hereto. ‘

5.6 CONFIDENTIALITY. Contractor hereby agrees that all data, recomrmendations, reports and

other materials developed in the course of performance under this Agreement are strictly confidential between
Contractor and the Corporation and Contractor may not at any time reveal or disclose such data,
recommendations or reports in whole or in part fo any third party without first obtaining permission from the
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Corporation. Notwithstanding the preceding sentence, Contractor shall cooperate fully with such third parties as
the Corporation may designate by written request. Such cooperation shall include making available to such
parties, data, information and reports used or developed by Contractor in connection with performance under
this Agreement. _

5.7 RELEASE AND DISCHARGE. Simultaneously with request for final payment hereunder,

Contractor shall execute and deliver to the Corporation an instrument releasing the Corporation from any and all
claims, demands and liabilities whatsoever of every kind of nature both at law and in equity arising from,
growing out of, or in apy way connected with this Agreement. A copy of such release is annexed hereto as
Attachment 5.7 and made a part hereof. . :

5.8 NOTICES. All notices permitted or required hereunder shall be in writing and shall be fransmitted either: -
{a) via certified or registered United States mail, return receipt requested; ‘
(b) by facsimile transmission;

{c) by personal deiivery;

{d) by expedited delivery service; or

(e) by e-mail.

Such notices shall be addressed as follows or to such different addresses as the parties may from time-to-time
designate:

. State of New York [Agency Name]
Name:
Title:

Address:
Telephone Number:
Facsimile Number:
E-Mail Address:

[Contracior Name]

Name:

‘Titie:

Address: Telephone Number:
Facsimiie Number:

E-Mail Address:

2. Any such hotice shall be deemed to have been given either at the time of personal delivery or, in the case of
expedited delivery service or certified or registered United States mail, as of the date of first attempted delivery atthe
address and in the manner provided herein, or in the case of facsimile transmission or email, upaon receipt,

3. The parties may, from fime to time, specify any new or different address in the United States as their address for -
purpose of receiving notice under this Agreement by giving fifteen (15) days written notice to the other party sent in
accordance herewith. The parties agree to mutually designate individuals as their respective representatives for the

purposes of receiving notices under this Agreement. Additional individuals may be designated in writing by the
parties for purposes of impiementation and administration/billing, resclving issues and probiems and/or for dispute
resolution,

5.9 MISCELLANEOUS. The parties hereto agree that this Schedule A shali be conirolling tn the
event of any inconsistencies or conflicts between the terms of this Schedule A and any other part of this
Agreement.

ARTICLE 8 BILLING POLICY

6.1 The Contractor is required to submit detailed documentation in support of Contractor's
request for reimbursement. All invoices and their accompanying documentation must be forwarded atong with a
completed copy of the sampie INVOICE SUMMARY attached hereto as Attachment 6.1 and a letter of
fransmittal to;
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Accounts Payable Departiment

New York State Urban Development Corporation
633 Third Avenue

New York, New York 10017-6754

invoices should be submitted monthly and include the Corporation's contract and project numbers, if any.
Contracior should also include federal identification number with the first invoice. .

6.2 Out-of-pocket expenses should be delineated on any invoices by general category. The
Contractor must submit supporting documentation for each individual expense category in excess of $250.

6.3 MEALS. Business meals will be reimbursed in accordance with the Corporation’s ‘
Schedule of Reimbursable Allowances, a copy of which is attached as Attachment 8.3, provided that the names
of all attendees shall be included in the request for reimbursement.

6.4 PRINTING. -
(a) Internal print or xeroxing is not re:mbursable tis part of the Contractor's overhead cost, unless ordered by

or for specific use of the Corpora’uon

{b) Outside printing will be reimbursed only to the exient of prints requested by the Corporation, ‘and at cost
evidenced by a receipt .

{c} No postage will be reimbursed for printing requested by the Corporation.

6.5 TELEPHONE.
‘(a} Only calls to the Corporation and calls relating to telephone surveys are chargeable, All o’rher calls are part

of Contractof's overhead costs.

(b) Calis between the Contractor's office and its employees are not reimbursabie.

8.6 TRANSP@RTATI% Reimbursed in accordance with the the Corporation's Scheduie of
Reimbursabte Allowances (see Attachment 6.3). .

6.7 LODGING. Reimbursed in accordance with the Corporation’s Scheduie of Reimbursable
Aliowances (see Attachment 6.3),

6.8 NON-REIMBURSABLES.

(a) Fiight insurance

(b) Valet Services (except five or more consecutive days of travel)
(c) Personal expenses of any type
(d)
(e)

Expenses paid for the Corporation’s employees.
Travel to any office of the Corporation to ”dehver vouchers or pick up check”.

6. 9 EQUIPMENT AND SUPPLIES, Where the Agreement allows reimbursement for equipment
and supplies, insurance or similar itermns, the Contractor must supply the following detaited documentation:

(a) Receipts of suppliers’ invoices for costs of commodities, equipment and supplies, insurance or other
reimbursable items. Invoices must show quantity, description and price (less appiicable discounts and
purchasing agent's commission),

{b} Title to all equipment purchased pursuant to this Agreement is vested in the Corparation. The Corporatlon
has the opt}on of claiming any or ali of such equipment.



6.10 GENERAL.
{(a) All receipts must be legible. lllegible receipts will not be reimbursed.

" (b) Whenever possible original receipts should be presented for reimbursement.

{c) Atany time or times until three years after completion of Contractor's services or earlier termination of this
Agreement by the Corporation, the Corporation may have the vouchers and statements of cost audited. Each
payment theretofore made shall be subject to reduction for amounts included in the related voucher which are
found by the Corporation on the basis of such audit, not to constitute allowable cost. Any such payment may be
reduced for overpayments or increased for underpayment, as the case may be.

ARTICLE 7 INSURANCE

7.1 The Contractor shall carry, and shall require each of iis Subcontractors to carry, insurance

of the following types and minimum amounts. Additional types and amounts of coverage may be required
depending on the nature of the services to be performed under this Agreement or a subconsulting agreement.
Any such additional types or amounts of coverage shall be specified on Attachment 7.1 attached hereto. '

7.2 Commercial General Liability Insurance providing both bodily injury (including death) and

property damage insurance in a fimit not less than Two Million Dollars ($2,000,000) aggregate and Cne Million
Dollars ($1,000,000) per occurrence. Such insurance is to be written on an occurrence basis. The Corporation
and, if different, the New York State Urban Development Corporation dfb/a Empire State Deveiopment and
each of their directors, officers, employees, agents and representatives shall be named as an additional
insureds {General Liability Additional Insured Endorsement shall be on Insurance Service Office’s (I8C) form
number CG 20 26 11 85). Other additional insured as the Corporation may specify in writing on Attachment 7.2
aftached hereto. ‘

7.3 Automobile Liability and Property Damage insurance in an amount not less than $1 ,000,000
combined single fimit for both Bodily Injury and Property Damage.

7.4 Professionat Liability insurance if and as may be specified on Attachment 7.1. 7.5 Workers' Compensation: -
Empioyers liability and disability benefits as required by New York
State. Proof of compliance shall be in the form specified on Attachment 7.5.

7.6 Excesé Liability insurance if and as may be specified on Attachment 7.1

7.7 Certificates of insurance for-all of the aforementioned coverages shall be of form and
substance accepiable to the Corporation and shall be provided to the Corporation prior to the
" commencernent of work under this Agreement. . , :

7..8 Other requirements.
(a) Acceptance and/or approval by the Corporation of any insurance does not and shall not be construed to
refieve the Contractor of any obligations, responsibilities or ligbilities. :

{b) All required insurance shall be obtained at the Contractor's soie cost and expense: shall be primary and
non-contributing to any insurance or self-insurance maintained by the Corporation; shall be endorsed to provide
written notice be given to the Corporation at least thirty (30) days prior to the cancellation, non-renewal, or
material alteration of such poiicies, which notice shall be evidenced by return receipt of United States Certified
Mail. '

(c} All required insurance shali be maintained with insurance carriers licensed to do business in New York
State, acceptable to the Corporation and rated at least “A-* Class"VII” in the most recenily published Best's
insurance Report. If, during the term of the policy, a carrier's rating falls below “A- Class “VII”, the insurance
must be replaced no later than the renewal date of the policy with an insurer acceptable to the the Corporation
and rated at least "A-* Class™VII" in the most recently published Best's Insurance Report.



(dy Contractor shall be solely responsible for the payment of all deductibles and self insured retentions to which
such policies are subject. Deductibles and self-insured retentions must be approved by the Corporation.

(e} Contractor shali require that any of its subcontractors hired in connection with the services to be perfornﬁed
under this Agreement carry insurance of the same types and with the same limits and provisions provrded
herein.

(f) The Contractor shall cause all insurance to be in full force and effect as of the commencement of this
Agreement and to remain in full force and effect throughout its term until conclusion of the services to be
perfomed hereunder or ‘earlier termination of this Agreement. Contractor shall not take any action, or omit to
take any action that would suspend or invalidate any of the required coverages dunng the period of time such
coverageas are required to be in effect.

{g) Not less than thirty (30) days prior to the expiration or renewal date, the Contractor shall supply the
Corporation with updated replacement Certificates of insurance, and amendatory endorsements.

{h) The Contractor shall cause to be included in each of its policies insuring against loss, damage or destruction
by fire or other insured casualty a waiver of the insurer's right of subrogation against the Corporation or, if such

waiver is unobiainable (i) an express agreament that such policy shall not be invalidated if Contractor waives or
has waived before the casualty, the right of recovery against the Corpora’uon or (ify any other form of permission
for the retease of the Corporation.



Attachment 4.5 Non-Discrimination and Affirmative Action l-;*rovisions

At all fimes dufing the term of this Agreement, Confracting Party shall comply with the Corporation's Non-
Discrimination, Affirmative Action and Minority and Women Participation policies, plans and programs as
hereinafter set forth: .

1. Definifions

Defined terms used in this Schedule C and not defined below, shall have the meanings set forth in the
Agreement. For the purposes of this Agreement, the following terms shall have the meanings set forth below:

"Affirmative Action Officer” (AAQ)

Shall mean the Vice President for Affirmative Action or other person designated by the Corporation.

"Contracting Party"

Shall mean any contractor, subcontractor, consultant, subconsuttant or vendor supplying goods or services to
the Corporation or any of its subsidiaries pursuant to a contract or purchase order in excess of $1,500.

"Minority Business Enterprise” {MBE}

Shall mean a business enterprise, including a sole proprietorship, partnership or corporation that is: at least fifty-
one percent {(51%) owned by one or more Minority Group Members; an enterprise in which such minority
ownership is real, substantial and continuing; an enterprise in which such minority ownership has and exercises
the authority to control and operate, independently, the day-to- day business decisions of the entarprise; an
enterprise authorized to do business in the State of New York and is independently owned and operated; and an
enterprise certified by New York State as a minority business.

"Minority Group Member”

Shall mean a United States citizen or permanent resident alien who is and can demonstrate membership in one
of the following groups: (i) Black persons having origins in any of the Black African racial groups; (if) Hispanic
persons of Mexican, Puerto Rican, Dominican, Cuban, Ceniral or South American descent of either Indian or
Hispanic origin, regardless of race; (iii) Asian and Pacific Islander persons having origins in any of the Far East
countries, South East Asia, the Indian subcontinent or the Pacific islands; and (iv) Native American or Alaskan
native persons having origins in any of the original peoples of North America.

"Corporation Confract”

Shall mean a written agreemeant or purchase order instrument, or amendment thereto, providing for a fotal
expenditure in excess of $5,000, whereby the Corporation or any of its subsidiaries is committed to expend or
does expend funds in return for labor, services, supplies, equipment, materials or any combination of the
faregoing, fo be performed for, or rendered or furnished to the Corporation.

"Corporation Subcontract”

Shall mean an agreement providing for a total expenditure in excess of $1,500, between a contractor and any
individua! or business enterprise, including a sole proprietorship, parinership, corperation, or not-for-profit
corporation, in which a portion of a2 contractor's obligation under a Corporation Contract is underfaken or
assumed.

"Women-owned Business Enterprise" (WBE)

Shall mean a business enterprise, inciuding a sole proprietorship, partnership or corporation that is: at ieast fifty-
one percent {(51%) owned by one or more citizens or permanent resident ailens who are women; an enterprise
in which the ownership interest of such women is real, substantial and continuing; an enterprise in which such
women ownership has and exercises the authority to control and operate, independently, the day-to-day
business decisions of the enterprise; an enterprise authorized to do business in the State of New York and is
independently owned and operated; and an enterprise certified by New York State as woman-owned.
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Il. Policy

It is the policy of the State of New York, the Urban Development Corporation and all of its subsidiaries, to
take affirmative action to ensure that minority/women businesses and minority/female workforce participate in
the economic benefits generated by the Corporation's participation in projects, and/or the use of State funds.
The Contracting Party's EEO Policy Statement shall contain, but not necessarily be limited to, and the
Contracting Party, as a precondition to entering into a valid and binding Corporation Contract, shall, during the
performance of the Corporation Contract, agree to the following:

(a) Contracting Party shall not discriminate against employees or applicants for empioyment because of race,
creed, color, national origin, sex, sexual orientation, age, disabiiity or marital status, shall undertake or continue
existing programs of affirmative action to insure that Minority Group Members and women are afforded equal
employment opportunities without discrimination, and shall make and document its conscientious and active
efforis to employ and utilize Minority Group Members and women in its workforce on Corporation Contracts,
Such action shall be taken with reference to, but not limited to, recruitment, employment, job assignment,

promotion, upgrading, demotion, transfer, fayoff or termination, rates of pay or other forms of compensation, and
selection for training or retraining, including apprenticeship and on-the-job training.

(b) Any Contracting Party performing work in connection with a Corporation Contract must comply with alt
State, Federal and local laws, orders, rules and regulations which prohibit discrimination because of race, creed,
color, national origin, sex, sexual orientation, age, disability or marital status and all such parties shall
affirmatively cooperate in the implementation of Contracting Party's obligations hereunder.

{c) The Contracting Party shall state in alf solicitations or advertisernents for employment that, in the
performance of the Corporation Contract, all gualified applicants shall be afforded equal employment
opportunities without discrimination because of race, creed, color, national origin, sex, sexual orientation, age,
disability or marital status, ‘ '

{d) Atthe request of the AAD, the Contracting Party shall request each employment agency, labor union, or
authorized representative of workers with which it has a coliective bargaining or other agreement or
understanding, to furnish a written statement that such employment agency, labor union, or representative will
not discriminate on the basis of race, creed, color, national origin, sex, sexual otientation, age, disability or
marital status and that such union or representative will affirmatively cooperate in the implementation of the
Contracting Party's obligations herein. o : ‘

(e) After an award of a Corporation Contract, the Confracting Party shall submit to the AAO 3 workforce
" utilization report, satisfactory to the AAQ in form and substance with respect fo the workforce actually utilized on
the Corporation Contract, itemized by ethnic background, gender, and Federal Occupational Categories or other
appropriate categories specified by the AAQ. . :

{f) The Contracting Party shall comply with the provisions of Sections 291-299 of the Executive Law and with the
applicable provisions of the Civil Rights Law of the State of New York and (i) shall furnish all information and
reports deemed necessary by the AAQ under this Agreement and (i) shall furnish ali information and reports
required by such sections of the Executive Law and the Civil Rights Law,

(g) Contracting Party will permit access to its books, records and accounts, with'respect to the Corporation
Contract, by the AAG for purposes of investigation to ascertain compiiance with the provisions herein.

(h} The Contracting Party shall remit payment in a timely fashion, pursuant to the State and Corporation's
Prompt Payment Policy, for work performed by MAWBE firms in connection with the-Project.

() The Contracting Party will include, or cause to be included, the provisions of clauses (a) through (h) in every
purchase order or contract that it enters into in order to fulfili its obligations under the Corporation Contract, in
such a manner that such provisions will be binding upon each and every Contracting Party with respect to any
Corporation Contract or Subcontract,
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lll. Goals for Minority and Women-Owned Business Enterprise Participation 7
{a) The Contracting Party is required to use its best efforts to achieve an overall MAWBE participation
goal of 20 % of the total dollar value of the Corporation Contract.

{b) The goé! for MAWWBE pérticipation in the conduct of the work is expressed as a percentage equal to
the Contract price. .

(¢) The total dollar \)aiue of the work performed by MAWBES will be determined as:
(i} the doliar vaiue of the work subcontracted to M/WBES: or

(in whe;e the Contracting Party is a joint venture including one or more M/WBEs as joint
ventures - the contract price multiplied. by the percentage of the joint venture's profits/lossas which
are to accrue to the M/WBE joint venture(s) under the joint veniure agreement; or

(iiiy where the MAWBE is the Contracting Party - the contract price.

(d) Contracting Pérty will inc1ude,‘ or cause to be included, paragraphs (a) through (c) in every
subcontract or purchase order unless exempt by the Afiirmative Action Officer, so that such provisions
will be binding upon each Contracting Party. :

IV. Best Efforts

For the -purposes of this Agreement, it is understood that (i) best efforts are not limited to the efforts specified
herein, and (ii) the role of M/WBE firms are not restricted to that of a subcontractor/subconsultant. Where
applicable, MAWBE firms should be considered for roles as prime contractors. Such best efforts shall include at
least the following: .

{a) Dividing the contract work into smaller portions in such a manner as to permit subcontracting to the extent
that it is economically and technically feasible o do so:

(b) Actively and affirmatively soliciting bids from qualified M/WBEs, including circuiation of solicitations to
Minority and Women's trade associations. Each Contracting Party shall maintain records detailing the efforts
made to provide for meaningful M/WBE participation in the work, including the names and addresses of afl
M/WBLES contacted and, if an MAWBE is the low bidder and is not selected for such work or portion thereof, the
reasons for such decision;

(¢) Making plans and specifications for prospective work availabie to MAWBES in sufficient time for review:

(d} Utilizing the services and cooperating with those organizations providing technical assistance to the
Contracting Party in connection with MAWBE participation on the Corporation Contract;

(e) Utilizing the resources of the New York State Urban Development Corporation Affirmative Action Department
to identify New York State certified MAWBE firms for the purpose of soliciting bids and subcontracts: and

(f) Encouraging the formation of joint ventures, partnerships, or other similar arrangements, where appropriate,
to ensure that the Confracting Party will meet itg obligations hereunder.

V. Reporting Requiremeﬁts

Upon reguest, the Contracting Party shall periodically file, or cause to be filed, reports with the AAQ detailing
compliance with the provisions of this Agresment. Compliance reports, substantially in the format attached
hereto as Exhibit 1, shall be filed at such times, shall contain such information and shall be in such form as the
AAQO may require.

V1. Non-Compliance and Sanctions In the event that any Contracting Party violates any of the provisions of
this Agreement, the Corporation may require that the following sanctions and remedies for non-compliance be
imposed: : -
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(&) Summon the Contracting Party for a hearing with the Afﬁrmative-Act_ion Officer.

(b) After any such hearing, and a determination by the Affirmative Action Officer that the Contracting Party has

failed to comply with any of these provisions, and the passage of time in which to remedy such failure has

transpired, this Agreement may be cancelled, terminated or suspended, in whole or in part. Alternatively, the

Affirmative Action Officer, in his/her sole discretion, may assess liquidated damages against the Contracting

- Party for failure to demonstrate its best efforts in complying with the Affirmative Action Program. Liquidated
damages may be assessed in an amount equal fo the dollar value of contracts that would have been realized by

MWBE's |f the goals had been achieved.

{(c} If such an award is assessed against any Contracting Party, (i) the amount of such assessment may be
withheld from any monies due to the Contracting Party by the Corporation or; (i} may be paid to the Corporation
by the Contracting Party that has been found to fail to comply with the Affirmative Action Program. Any
liquidated damages collected hereunder shall be paid into one or more MWBE technical assistance funds
administered by the Corporation.

(d) Such sanctions that may be imposed and remedies invoked hereunder, shall be considered independent of,
~or in addition to, sanctions and remedies otherwise provided by law. :
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Attachment 7.1
Additional Insurance

Professional Liability Insurance: Professional Liability/ Errors & Omissions coverage, including
advertising liability and cyber-liability in the minimum amount of $ 10,000,00.00, and naming
NYS Urban Development Corporation, d/b/a Empire State Development as additional inured.
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Schedule E

PARTICIPATION BY MINORITY GROUP MEMBERS AND WOMEN WITH

RESPECT TO STATE CONTRACTS: REQUIREMENTS AND PROCEDURES

I.

A

IL.

General Provisions

. The Corporation is required to implement the provisions of New York State Executive
Law Article 15-A and 5 NYCRR Parts 142-144 (“MWBE Regulations™) for all State
contracts as defined therein, with a value (1) in excess of $25,000 for labor, services,
equipment, materials, or any combination of the foregoing and (2) in excess of $100,000
for real property renovations and construction.

Contractor agrees, in addition to any other nondiscrimination provision of the Contract
and at no additional cost to the Corporation to fully comply and cooperate with the
Corporation in the implementation of New York State Executive Law Article 15-A.
These requirements include equal employment opportunities for minority group members
and women (“EEO”) and contracting opportunities for certified minority and women-
owned business enterprises (“MWBEs”). Contractor’s demonstration of “good faith
efforts” pursuant to 5 NYCRR §142.8 shall be a part of these requirements. These
provisions shall be deemed supplementary to, and not in lieu of, the nondiscrimination
provisions required by New York State Labor Law .or other applicable federal, state or
local laws.

Failure to comply with the following requirements may result in a finding of non-
responsiveness, non-responsibility and/or a breach of contract, leading to the withholding
of funds or such other actions or enforcement proceedings as allowed by the Contract.

Equal Employment Opportunity (EEQ)

Contractor agrees to be bound by the provisions of Article 15-A and the MWBE
Regulations promulgated by the Division of Minority and Women's Business
Development (the “Division™). If any of these terms or provisions conflict with
applicable laws or regulations, such laws and regulations shall supersede these
requirements.

Contractor shall comply with the following provisions of Article 15-A:

1. Contractor and Subcontractors shall undertake or continue existing EEO programs to
ensure that minority group members and women are afforded equal employment
opportunities without discrimination because of race, creed, color, national origin,
sex, age, disability or marital status. For these purposes, EEO shall apply in the areas
of recruitment, employment, job assignment, promotion, upgrading, demotion,
transfer, layoff, or termination and rates of pay or other forms of compensation.

2. The Contractor shall submit an EEO policy statement to the Corporation within
seventy two (72) hours after the date of the Letter of Intent to award Contract.
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3. If Contractor or Subcontractor does not have an existing EEO policy statement, the
Corporation may provide the Contractor or Subcontractor a model statement (see
Form 100 ~ Minority and Women-Owned Business Enterprises Equal Employment
opportunity Policy Statement).

4. The Contractor’s EEO policy statement shall include the following language:

a. The Contractor will not discriminate against any employee or applicant for
employment because of race, creed, color, national origin, sex, age, disability or
marital status, will undertake or continue existing EEQ programs to ensure that
minority group members and women are afforded equal employment
opportunities without discrimination, and shall make and document its
conscientious and active efforts to employ and utilize minority group members
and women in its work force.

b. The Contractor shall state in all solicitations or advertisements for employees that, -
in the performance of the contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of race, creed, color,
national origin, sex, age, disability or marital status.

¢. The Contractor shall request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other
agreement or understanding, to furnish a written statement that such employment
agency, labor union, or representative will not discriminate on the basis of race,
creed, color, national origin, sex age, disability or marital status and that such
union or representative will affirmatively cooperate in the implementation of the
Contractor's obligations herein.

d. Contractor will include the provisions of sections (a) through (c) of this
subsection in every subcontract in such a manner that the requirements of the
subdivisions will be binding upon each subcontractor as to work in connection -
with this Contract.

C. Form 101 - Staffing Plan

To ensure compliance with the foregoing section, the Contractor shall submit a staffing
plan to document the composition of the proposed workforce to be utilized in the
performance of this contract by the specified categories listed, including ethnic
background, gender, and Federal occupational categories. Contractors shall complete the
Staffing plan form and submit it as part of their bid or proposal or within a reasonable
time, but no later than the time of award of the contract.

D. Form 102 - Workforce Employment Utilization Report (“Workforce Report™)

1. Once a contract has been awarded and during the term of Contract, Contractor is
responsible for updating and providing notice to the Corporation of any changes to
the previously submitted Staffing Plan. This information is to be submitted on a
quarterly basis during the term of the contract to report the actual workforce utilized
in the performance of the contract by the specified categories listed including ethnic
background, gender, and Federal occupational categories. The Workforce Report
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must be submitted to report this information.

2. Separate forms shall be completed by the Contractor and any subcontractor
performing work on the Contract.

3. Inlimited instances, Contractor may not be able to separate out the workforce utilized
in the performance of the Contract from Contractor's and/or subcontractor's total
workforce. When a separation can be made, Contractor shall submit the Workforce
Report and indicate that the information provided related to the actual workforce
utilized on the subject contract. When the workforce to be utilized on the contract
cannot be separated out from Contractor's and/or subcontractor's total workforce,
Contractor shall submit the Workforce Report and indicate that the information
provided is Contractor's total workforce during the subject time frame, not limited to
work specifically under the contract.

1. Contract Goals

A. For purposes of this procurement, the Corporation hereby establishes a goal of 15% for
Minority-Owned Business Enterprises (“MBE”) participation and 5% for Women-Owned
Business Enterprises (“WBE”) participation. The above-mentioned contract goals shall
be a percentage of total expenditures made pursuant to this contract, including but not
limited to, purchase orders, invoices and other payments made in the performance of this
contract.

B. For purposes of providing meaningful participation by MWBEs on this Contract and
achieving the Contract Goals established in subsection “A”, Contractor should reference
the directory of New York State Certified MBWEs found at the following internet
address:

http://www.empire.state.ny.us/Small_and Growing Businesses/mwhbe.asp

C. Pursuant to 5 NYCRR §142.8, Contractor must document “good faith efforts” to provide
meaningful participation by MWBEs as subcontractors or suppliers in the performance of
this Contract. In accordance with section 316-a of Article 15-A and 5 NYCRR §142.13,
the Contractor acknowledges that if Contractor is found to have willfully and
intentionally failed to comply with the MWBE nparticipation goals set forth in the
Contract, such a finding constitutes a breach of Contract and the Coniractor shall be
liable to the Corporation for liquated or other appropriate damages, as set forth herein.

IV. MWBE Utilization Plan
A. Form 103 — MWBE Utilization Plan
1. Contractor is required to submit an MWRBE Utilization Plan to the Corporation on

“Form 103 with this bid/proposal or in the event such a plan was not submitted with
a bid/proposal, prior to the execution of this Contract.
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2. The Utilization Plan shall list the MWBEs Contractor intends to use to perform on the
Contract and provide a description of the Coniract scope of work which Contractor
intends to structure to increase the participation by NYS Certified MWBEs on
Contract pursuant to the prescribed Contract Goals set herein, and the estimated or, if
known, actual dollar amounts to be paid to and performance dates of each component
of the Contract which Contractor intends to be performed by NYS Certified MWBEs.

3. Any modifications or changes to the agreed participation by NYS Certified MWBEs
after the Contract Award and/or during the Contract term must be reporied on a
revised MWBE Utilization Plan and submitted to the Corporation for approval.

B. The Corporation will review the MWBE Utilization Plan and issue to Contractor a
written notice of acceptance or deficiency within twenty (20) days of its receipt. A notice
of deficiency shall include (1) the name of any MWBE which is not acceptable for the
purpose of complying with the MWBE participation goals and the reasons why it is not
acceptable; (2) elements of the Contract scope of work which the Corporation has
determined can be reasonably structured by Contractor to increase the likelihood of
participation in the Contract by NYS Certified MWRBES; and (3) other information which
the Corporation determines to be relevant to the MWBE Utilization Plan.

C. In the event a notice of deficiency is issued Contractor shall respond io the notice within
seven (7) business days of receipt by submitting a written remedy in response to the
notice of deficiency to the Corporation. If the written remedy that is submitted is not
timely or is found by the Corporation to be inadequate, the Corporation shall notify the
Contractor and direct Contractor to submit, within five (5) business days, a request for a
partial or total waiver of MWBE participation goals on forms provided by the
Corporation. Failure to file the waiver form in a timely manner may be grounds for
disqualification of the bid or proposal.

D. The Corporation may disqualify Contractor as being non-responsive under the following
circumstances:

If Contractor fails to submit a MWBE Ultilization Plan;

2. If Contractor fails to submit a written remedy to a notice of deficiency in a MWBE
Utilization Plan;

3. If Contractor fails to submit a request for waiver in the event of a dificeincy within
the utilizations plan; or

4. If the Corporation determines that Contractor has failed to document good faith

efforts to meet the contract goals prescribed in Article IIL.

Lo

. Waivers
. For Waiver Reqﬁests Contractor should use Form 104 — Waiver Request.
. If the Contractor, after making good faith efforts, is unable to comply with MWBE goals, the

Contractor may submit a Request for Waiver documenting good faith efforts by the
Contractor to meet such goals. If the documentation included with the waiver request is
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complete, the Corporation shall evaluate the request and issue a written notice of acceptance
or denial within twenty (20) days of receipt.

If the Corporation, upon review of the Utilization Plan and updated Compliance Reports
determines that Contractor is failing or refusing to comply with the Contract goals and no
waiver has been issued in regards to such non-compliance, the Corporation may issue a
notice of deficiency to the Contractor. The Contractor must respond to the notice of
deficiency within seven (7) days of receipt. Such response may include a request for partial
or total waiver of MWBE Contract Goals.

VI. Quarterly MWBE Contractor Compliance Report

Contractor is required to submit a Quarterly MWBE Contractor Compliance Report (Form
MWBE 105) to the Corporation by the 10® day following each end of quarter over the term of
the Contract documenting the progress made towards achievement of the MWBE goals of the
Contract.

VII. Administration Hearing on Disqualification

A.

If the Corporation disqualifies a bid based on deficiency in Contractor’s utilization plan,
Contractor shall be entitled to an administrative hearing, on the record, before the
Corporation to review the determination of disqualification of the bid and determination of
non-responsibility of the Contractor.

Such final administrative determination shall be reviewable by a proceeding brought
pursuant to Article 78 of the Civil Practice Law and Rules, provided such proceeding is
commenced within thirty (30) days of notice given by certified mail, return receipt requested,
rendering such final administrative determination in accordance with the provisions of
Executive Law Article 15-A, §313. ‘ '

VIII. Complaints

A. If the Corporation determines that the Contractor is not in compliance with the requirements

found in Part 142 of the MWBE Regulations and the Corporation is unsuccessful in its
efforts to resolve the matter and bring the Contractor into compliance with the requirements,
the Corporation may file a complaint with the Director according to the provisions of
Executive Law Article 15-A, §§ 313 & 316 or may assess liquidated damages pursuant to
§ 316-a.

Subsequent to the award of this Contract, if Contractor submits a Request for Waiver of
MWBE participation goals and the Corporation denies the request or fails to respond within
twenty (20) days of receiving it, or if Contractor has received a written determination from
the Corporation that Contractor has failed or refused to comply with the provisions of this
Contract, Contractor may file a complaint with. the Director in accordance with the
provisions of Executive Law Article 15-A, §§ 313 & 316.
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C. The complaint must be filed within twenty (20) days of the Corporation's receipt of the
Request for Waiver. If the Corporation fails to respond in that time, or within twenty (20)
days of a notification that the request has been denied by the Corporation or within twenty
(20) days of receipt of notification from the Corporation that the Contractor has failed or
refused to comply with the goals:

1.

2.

A complaint shall set forth the facts and circumstances giving rise to the complaint
together with a demand for relief.

The party filing a complaint, whether the Contractor or the Corporation, shall deliver
a copy to the other party. Both the complaint and the copy shall be delivered by
either personal service or by certified mail, return receipt requested. -
Upon receipt of a complaint, the Director shall provide the party against whom the
complaint has been filed with an opportunity to respond to the complaint. If within
thirty (30) days of receipt of the complaint the Director is unable to resolve the
complaint to the satisfaction of the Corporation and the Contractor, the complaint
shall be referred to the Division’s designated hearing officer. Upon conclusion of the
administrative proceeding, the hearing officer will submit to the Director his or her
final determination regarding the alleged violation of the Contract or refusal of the
Corporation to grant a waiver request by the Contractor and his or her
recommendations regarding the imposition of fines, sanctions or penalties.

The Director, within ten (10) days of receipt of the hearing officer’s decision, will
issue a final determination with regard to fines, sanctions or penalties and shall cause
a copy of such determination to be served upon the Contractor by personal service or
by certified mail, return receipt requested.

The penalties imposed for any violation which is premised upon either a frandulent or
intentional misrepresentation by Contractor or Contractor’s representative or the
Contractor’s willful and intentional disregard of the MWBE participation requirement
included in this Contract may include a determination that Contractor shall be
ineligible to submit a bid to any contracting agency or be awarded any such Contract
for up to one year following the final determination.

If a Contractor has previously been debarred, the penalties imposed for any
subsequent violations, if such violation occurs within five years of the first violation,
may result in debarment for up to five (5) years after the final determination. Such
information shall be posted on the Division’s web site.

The determination of the Corporation or the Contractor to proceed with a complaint
shall not preclude the Corporation, in its discretion, from pursuing any other remedies
which it may have pursuant to law and Contract, including withholding from
payments to the Contractor the estimated amount of the fines and penalties which
may be imposed pursuant to this subsection. :

IX. Liquidated Damages - MWBE Participation

A. In lieu of the complaint procedures set forth in Article VIII of this Appendix, if the
Corporation determines that Contractor is not in compliance with the requirements of this
subsection and Contractor refuses to comply with such requirements, or if Contractor is
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found to have willfully and intentionally failed to comply with the MWBE participation
goals, Contractor shall be obligated to pay to the Corporation liquidated damages.

. Such liquidated damages shall be calculated as an amount equaling the difference

between: :

1. All sums identified for payment to MWBEs had the Contractor achieved the
contractual MWBE goals; and

2. All sums actually paid to MWBEs for work performed or materials supplied under
the Contract.

. In the event a determination has been made which requires the payment of liquidated
damages and such identified sums have not been withheld by the Corporation, Contractor
shall pay such liquidated damages to the Corporation within sixty (60) days after they are
assessed by the Corporation unless prior to the expiration of such sixtieth day, the
Contractor has filed a complaint with the Director pursuant to subdivision 8 of section
313 of the Executive Law in which event the liquidated damages shall be payable if
Director renders a decision in favor of the Corporation.
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MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISES - EQUAL
EMPLOYMENT OPPORTUNITY POLICY STATEMENT

M/WBE AND EEO POLICY STATEMENT

i, . the (awardee/contractor)

agree to adopt the

followmg policies with respect to the project being developed or services rendered at

This organization will and will cause
. its contractors and subcontractors to
take good faith actions to achieve the MWRBE contract
participations goals set by the State for that area in
which the State-funded project is located, by taking the
following steps:

(1) Actively and affirmatively solicit bids for
contracts and subcontracts from qualified State
certified MBEs or WBEs, including solicitations
to M/WBE contractor associations.

(2) Request a list of State-certified M/WBESs from
AGENCY and solicit bids from them directly.

(3) Ensure that plans, specifications, request for
proposals and other documents used to secure
bids will e made available in sufficient time for
review by prospective M/WBEs.

(4) Where feasible, divide the work into smaller
portions to enhanced participations by MWBEs

"and encourage the formation of joint venture
and other partnerships among M/MWBE
contractors to enhance their participation.

(6) Document and maintain ‘records of bid
solicitation, including those to MAWBESs and the
results thereof. Coniractor will also maintain
records of actions that its subcontractors have
taken toward meeting M/WBE ° confract
participation goals.

(6) Ensure that progress payments to M\WBEs are
made on a timely basis so that undue financial
hardship is avoided, and that bonding and other
credit requirements are waived or appropriate
alternatives developed to encourage M/WBE
participation.

Agreed to this day of

(a) This organization will not
discriminate against any employee or
applicant for employment because of race, creed,
color, national origin, sex, age, disability or martial
status, will undertake or continue existing programs of
affirmative action to ensure that minority group
members are afforded equal employment
opportunities without discrimination, and shall make
and document its conscientious and active efforts to
employ and utilize minority group members and
women in its work force on state contracts.

(b) This organization shall state in all solicitation or

advertisements for - employees that in the
performance of the State contract all qualified
applicants will be afforded ‘equai employment

opportunities without discrimination because of race,
creed, color, national origin, sex disability or marital
status.

(c) At the request of the contracting agency, this
organization shall request each employment agency,
labor union, or authorized representative will not
discriminate on the basis of race, creed, color,
national origin, sex, age, disability or martial status
and that such union or representative will affirmatively
cooperate in the implementation of this organizations’
obiigations herein.

{(d) This organization will include the provisions of
sections (a) through (c) of this agreement in every
subcontract in such a manner that the requirements
of the subdivisions will be binding upon each
subcontractor as to work in connection with the State
contract

, 2

By
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Print: : Title:

Minority Business Enterprise Liaison

is designated as the Minority Business Enterprise Liasion

{Name of Designated Liaison)
responsible for administering the Minority and Women-Owned Business Enterprises- Equal Employment
Opportunity (M/WBE-EEO) program.

M/MWBE Contract Goals

% Minority Business Enterprise Participation

% Women's Business Enterprise Participation

EEQ Contract Goals

% Minority Labor Force Participation

%Female Labor Force Participation

(Authorized Representative)

Title:

Date:
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 Empire'State Development

December 12, 2011

Dana Perry

Executive VP and CFO

BBDO USA LLC

1285 Avenue of the Americas
New York, NY 10019

Re: Letter Agreement Amending Contract between NYSUDC
and BBDO USA LLC dated as of December 1, 2011
UDC and OSC Contract No. C201101

Dear Mr. Perry:

This letter agreement, when acknowledged and agreed to by you for and on
behalf of BBDO USA LLC {(“BBDO"), as shown by your signature and acknowledgment
below, shall constitute an enforceable letter agreement amending that certain
agreement (the “Agreement”) dated as of December 1, 2011 between the New York
State Urban Development Corporation (the “Corporation”) and BBDO, as provided in
Article XIV of the Agreement.

The Agreement is amended as follows:

1. Article 1.B. Page 3, Line 3. Delete the words “it will be done through a
mutually-agreed independent accounting firm, and.” '

2. Article iil.5. Page 6, line 3. Insert the words "for media purchased for
Corporation under the principle of Sequential Liability" after the words “paid to
Contractor.” Insert the word “be” before the word “solely.”

3. Article VIIl. Page 13. Add a new section “G” providing:

G. Use of Funds, Funds provided pursuant to this Agreement shall
not be used for any partisan political activity, or for activities that may influence
legislation or the election or defeat of any candidate for public office. The substance of
the foregoing sentence shall be included in any and alt subcontracts between BBDO and
- third parties, including without limitation media sub-contractors, relating to
work/services arising out of this Agreement.

633 Third Avenue | New York, NY 10017 i {212) 803-3100
www.esd.ny.gov




December 12, 2012
Dana Perry
Page 2

Thank you for your agreement to these terms.

Agréad to and Acceptad:

Executive VP and CFO
BBDO USA LILC

Yours truly,

%M,M‘F

" President and CEQ

NYS Urban Development Corporation -

APPROVED_ \} ‘ Zg’ 20M

FOR THE 554  COMPTROTLER

. ACKNOWLEDGMENT =

State of New York }
} ss:
County of New York }

On the }"Z_ﬁaay of December, 2011
before me personally appeared -
Dana Perry to me known, who
acknowledged that he executed

the within instrument and that

by his signature the individual,

and the entity on whose behaif

he acted, executed the same.

VS INDZAN

Notary Pub{tc ate of New York -
[Stamp]

State of New York }
} ss:
County of New York }

e .
On the _\2«_“ day of December, 2011
before me personally appeared
Kenneth Adams to me known, who
acknowledged that he executed

the within instrument and that

by his signature the individual,

and the entity on whose behaif

he acted, executed the same.

A A

Notary Pubhc} ate of New York
[Stamp]

SIADN WYNN
Swnte of Mew York

747001

Motory !
¥

(el N York (qun*,:
Commiasion Fumrey Agg, 34, 20 [3



Decermber 12, 2011
Dana Perry
Page 2

Thank you for your agreement to these terms.

ot
ore [T
Dana f’erry 1//’
Executive VP and CFO
BBDO USA LLC

Agrésgd to and Acceﬂ?d:

Yours fruly,
/ﬁ}\,-m..- ¢ ¢ i
- ‘
President and CEC
NYS.Urban Development Corporation -

APPROVED AS TO FORM
NYS ATTORNEY GENERAL

DEC 12 2601

\;ﬁﬁwm-&_ \M @4%—:
LORAANE | REMO
PﬁlN%IPAL ATTORMEY

ACKNOWLEDGMENT

 State of New York }
, b oss:
County of New York 1}

On the \_'th-day of December, 2011
before me personally appeared
Dana Perry to me known, who
acknowiedged that he executed

the within instrument and that

by his signature the individual,

and the entity on whose behalf

he acted, executed the same.

Mf/\/\

Naotary Pub?"' State of New York
(Stamp}

qwmn WYM‘&
Matary P Srate ot Mew York

Cuw wsti
Compnlaakon LR

State of New York )
b g5
County of New York )

g
Cn the B__ day of December, 2011
before me personally appeared
Kenneth Adams to me known, who
acknowledged that he executed
the within instrument and that
by his signsture the individual,
and the entity on whose bahalf
he acted, executed the same,

!M/\/\,\

Notary Publc, b%ate of New York
[Stamp]

SIMON WYNN
Notary Dublin, Biste of Mew York
2
Gotuly

Gua .
as Aug. JL, 20 {_g

oy gk



FIRST AMENDMENT, dated as of December 2/, 2012 {this "Amendment”), to that certain
Agreement, dated as of December 1, 2011 {the “Original Agreement”}, by and batween the
NEW YORK STATE URBAN DEVELOPMENT CORPORATION d/b/a EMPIRE STATE DEVELOPMENT,
a corporate governmental agency, constituting a political subdivision and public benefit
corporation of the State, having an office at 633 Third Avenue, 3 4”‘ Floor, New York, New York
106017 {(“ESD"}), and BBDO USA LLC, a Delaware limited liability company having an office at
1285 Avenue of the Americas, New York, New York 10019 (“BBDO"),

-WHEREAS, ESD and BBDO entered into the Original Agreement pursuant to which BBDG
continues to serve ESD as a non-exclusive, full service advertising, marketing, branding, media,
and communications agency in connection with a program of marketing and promotion

designed to market New York State as an ideal place for businesses to invest and create jobs;

and :

WHEREAS, ESD and BBDO desire to amend the Original Agreement as set forth in this
Amendment; and

WHEREAS, terms used in this Amendment but not defined herein shall have the respactive
meanings set forth in the Original Agreement

NOW, THEREFORE in consideration of the payments hereinafter specified to be made by ESD 1o
~ BBDO, and in consideration of the agreements and mutual covenants of the parties herein
contained, the parties hereto agree as follows:

1. With reference to Original Agreement Section | {“Duties and Responsibilities”} A {"Scope of
Services”) 4, attached hereto is “Schedule D — Supplemental Budget 2013” which supplements
but does not replace Schedule D to the Original Contract.

2. The fourth (and last) sentence of Article I} (“Term and Contract Amount”} of the Original
Agreament is deleted in its entirety and the following is inserted in place thereof:
“Compensation for all services performed and materiais provided under this Agreement shall
‘not exceed One Hundred Million Doltars {$100,000,000.00}.”

3. Except as modified by this Amendment, the terms and provisions of the Criginal Agreement:
{i} shall remain unmodified in all other respects; (i} are hereby ratified; and {iif) shall remain in
fullforce and effect. The Original Agreement and this Amandment collectively hereafter shall
be referred to as the “Agreement”.

4. This Amendment is subject to review and approval by the Office of the State Comptroller
{"OSC"} pursuant to Public Authorities Law Section 2879-2 and the regulations issued
thereunder, pursuant to notice given by OSC te ESD. Accordingly, this Amendment shall not be



valid and enforceable, nor shall ESD have any fabiiity of any kind arising from or in connection .
with this Amendment, unless and until OSC approval has been received.

S This Amendment shall nat be valid or enforceabte unless and until ESD’s Board of Directors
has authorized execution of this Amendment. ESD represents and warrants that this
contingency has been fulfilied.

6. This Amendment may be executed by the parties in separate counterparts, each of which
when so executed shall be deemed an original and both of which taken together shall
constitute one and the same agreement.

IN WITNESS WHEREQF, the parties hereto have executed this Amendment on the day and year

first written above.

NEW YORK STATE URBAN DEVELOPMENT CORPORATION
d/b/a EMPIRE STATE DEVELOPMENT

[W e i

By: R Y =
Name: KeunoTt, Atk
Title: QS(‘--@:;; deed + 2O
Date: i&l agl Y

BBDC USA LLV

By:
Name:
Titlte:
Date:

sppRovED 1213 | 20 =
) LS v o—
OR THE 8TATE COMPTROLLER
C.%, .
#50 000 CO o)




STATE OF NEW YORK }
} s8¢

COUNTY OF g@gjaﬁ/ B

On the&ﬁiay of December, 2012, before me, the undersigned, personally appeared
eanpib. Mﬂm—g , personally known to me or proved to me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrum ent
and acknowiedged to me that he/she executed the same in his/her capacity, and that by
his/her signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument. '

] A ‘) , SUZANNA BLASKOVIC
; i L NCTARY PUBLIT, Siate of kew Yotk
a L’«?/ WM @Méx No D1BLE07S34E /

L e F . 1 . Qualitied i Gueons Countyy £
/.‘»;gn- ure and Oﬁ? of individual taking acknowledgment Commission Expires June 2. 520,

- STATE OF NEW YORK }
) ss:
COUNTY OF j

Onthe __ day of December, 2012, before me, the undersigned, personally appeared

, personally known 1o me or proved 1o me on the basis of
satisfactory evidence to be the individual whose name is subscribed to the within instrument
and acknowiedged to me that he/she executed the same in his/her capacity, and that by
his/her signature on the instrument, the individual, or the persorn upon behalf of which the
individual acted, executed the instrument. .

Signature and Office of individual taking acknowledgment



valid and enfor eable nor shakt ESEY hiave any Ezaniiﬁu of any kind arising fromn or in connection
with: this Amengment, untless and untit OSC agproval has bean recaived,

5. This Amendment shall not be valid or enforcaable unless and untl ESIYs Board of Direciors
has authorized exeoution of this Amendment. ESD represents and warranis that this
cotitingerncy has been fulfilled.

6. This Amendment may be executad by the partles in separate counterparts, each of which
when spexacuted shall be deemed an original and both.of which taken together shall
constitute oneand the same agreement.

N WITNESS WHERECE, the ﬂaﬁ:;&s herato have execw.ed: this femendmant on the day sndyear

first writien above,

REVY YORK STATE URBAN DEVELOPMENT CORPORATION
dfb/a EWIPIRE STATE DEVELOPMENT '

By

Bame:
Title:
Bate;

aaa@g:am'\\
tg _

H ‘l

Name: {gﬁmﬁ\_ 5 Wf*
Title: Lnd vﬁu 2
rater }z,fz ‘/

SN

éa\)
K




EXECUTION COPY

kY

SECOND AMENDMENT, dated asof 1. 1.0 4, 2013 {this “Second Amendment”) to
that certain Agreement, dated as of December 1, 2011 {the “Origina! Agreement”), by and
between the NEW YORK STATE URBAN DEVELOPMENT CORPORATION d/b/a EMPIRE STATE
DEVELOPMENT, a corporate governmentai agency, constituting = political subdivision and
pubiic benefit corporation of the State, having an office at 633 Third Avenue, 34™ Fioor, New
York, New York 10017 (“ESD”) and BBDO USA LLC, a Delaware fimited liability company having
an office at 1285 Avenue of the Americas, New York, New York 10019 (“BBDO").

WHEREAS, £5D and BBDO entered into the Original Agreement pursuant to which BBDO
continues to serve ESD as non-exclusive, full service advertising, marketing, branding, media
and communications agency in connection with a program designed to market and promote
New York State as an ideal place for businesses to invest and create jobs; and

WHEREAS, ESD and BBDO subsequently entered into a First Amendment to the Original
Agreement dated December 21, 2012 by adding “Schedule D - Supplemental Budget 2013," to
suppiement but not replace the Original Agreement and to increase the compensation for ali
services performed and materials provided, to an amount not to exceed One Hundred Million
Daoitars ($100,000,000; {collectively, the Original Agreement as amended by the First
Amendment are referred to as the “Agreement”}; and

WHEREAS, as 2 result of Hurricane Sandy, thirteen counties in the State of New York{the
“State”) have been deciared disaster areas (the “Target Area”), pursuant to the Robert T.
Stafford Disaster Relief and Emergency Assistance Act of 1974 (42 U.5.C. 5121 et seq.); and

WHEREAS, the State_ has received an allocation of Community Development Block Grant
Disaster-Recovery ("CDBG-DR") funds {“CDBG-DR Funds”) from the U.S. Department of Housing
and Urban Development {("HUD") for disaster relief efforts in the Target Area ; and

WHEREAS, the State’s Housing Trust Fund Corporation (“HTFC”) has been authorized to
administer and distribute the CDBG-DR funds in the State; and

WHEREAS, ESD and HTFC will enter into an agreement (the “Interagency Agreement”} pursuant
to which HTFC has agreed to fund, from its allocation of CDBG-DR funds (i} an amount not to
exceed Twenty-Nine Million Dollars {$29,000,000) for a marketing and advertising campaign,
which ESD has agreed to administer, to promote tourism in the Target Arez (the “Scope A
Additional Services”), and {ii) an amount not to exceed Seven Million Five Hundred Thousand
Doliars {57,500,000} to jaunch and promote the State of New York Storm Recovery Program
throughout various counties {the “Scope lia-1 Additicnal Services”), as more specifically
described in Scope (1A {defined below) and Scope lIA-1 (defined below) hereto; ang



. 'W%ERiAS ESD and BBDO agree that the Scope | IA Additiona! Services and the Scope HA-1
Additional Services are consistent with, and faif Wfthlﬂ the scope of services provsded forin the
o Drsgma% Agreement; and : :

WHEREAS, in furtherance of the Interagency Agreement and to expedite relief to the Targeted
. Areas and to launch and promote the State of New York Storm Recovery Program, ESD and _
HTFC wish to engage BBDO to design and empiememthe Scope HA Addit:onai Serv:ces and the

. i'Scape liA-1 Additional Services; and

3 WHER“AS, ESD and BBDO desare ta further amend ﬁhe Agreement, as set forth in this Second. .
‘-Ameﬂdmentané o e e e P s

. WHzREAS, terms used in th:s Second Amendmeni but not ﬁe"srted he;em shafi have the . o
L ;respectwn meanings set forth in the Original Agraement e L

NOW, THEREFORE, in consideration of the pévments hereinafter specified, as well as the

- agreements and the mutual covenants of the sart;es herem comamed the partles raeretc agree o

'to amerzé the Agreement as foifcws

1. With re%‘erence to Section | {"Duties and Responsibilities”}.A {"Scope of Services”) 4,
--attached here to are: {a} “ll A, Scope of Services to Promote Tourism to areas impacted
by Hurricane Sandy” which sa;g_piements but does not replace Section It Scope of '
. Services of the Original Agreement (“Scope {IA”) as set forth in Exhibit A; (b) “lIA-1.
-Scope of te launch and promote the State of New York Storm Recovery Program” which
‘supplements but does not replace Section )i Scope of Services of the Qriginal Agreement
- {“Scope liA- 1"} as set forth in Exhibit &-1: (¢} “Schedule E — Supplemental Budget and
©Projected Accomplishments 2013 which suppiements but does not replace Schedule D
~and Schedule D~ Supplemental Budget 2013. The budget for the Scope A Work is as set
- forth in Exhibit B and the budget for the Scone IIA 3 Work is set fcrth in Exhshgt B- E '
~{eollectively, “Schedule E%). x . _

2. Billing and payment for the additional services shall continue to be made pursuant to
‘Section ili {("Payment Process”) and Articie 6 of Schedule A of the Original Agreement.
Pursuant to the Interagency Agreement, HTFC shall reimburse ESDC, from COBG-DR
~ Funds: {i} in an amount not to exceed Twenty-Nine Million Dollars ($29,000, 000} for the
. tourism marketing, and {ii) in an amount not to exceed Seven Million Ffve Hundred
Thousand Dollars {57,500 ,000) for tne program marketing. '

3. Section ! B. {"Retention and Examination of Records”} of he Original Agreement is
-amended by adding the following paragraph: o o

“HTFC and the Comptroller General of the United States, or their duly authorized
representatives, shall have reasonable access to any books, documents, papers, records
-and accounts produced or resulting from the Scope IIA Additional Services and the




Scope lIA-1 Additional Services of the Second Amendment to this Agreement, for the
purpose of making audits, examinations, excerpts and transcriptions. BBDO shall retain
all such books, documents, papers, records and accounts for a period of six (5) years.
The retention period begins on the date of the submission of HTFC's annual
‘performance and evaluation report to HUD in which the activities assisted under this
‘Second Amendment are reported on for the final time. Notwithstanding the above, if
there is litigation, claims, audits, negotiations or other actions that involve any of the
‘records ciied and that have started before the expiration ofthe six-year period, then

~ such records must be retained until completion of the actions and resolution of a! i

- ?SSUES, orthe exgnratmn of the sxx~year penoé whichever oceurs later®.

- 4. Section 5.2 of Sche&ué_é_A é_S.:ame_nde_d by af}:ding the fg%faw_ing paragraph:

“To the fullest extent permitted by law, BBDO shall defend, indemnify and hold harmiess
HTFC and its agents and employees from and against any and all ciaims, actions, damages,
~ lesses, expenses and costs of every nature and kind, inc luding reasonable attorneys’ fees,
“incurred by or asserted or imposed against HTFC, as.aresult oforin (:omnctaorz with the

-wcrk to be performed: by BBDO hereunder." ' -

'5. Notwithstanding anythsng in the Original Agreement to the contrary, the period of
performance for the Scope {IA Additiona! Services and the Scope lIA-1 Additional Services
- shall commence as of the effective date of this Second Amendment, and shall end Aprit 30,
2015, All payment reguests for costs mcu*red pr:oi %ﬂ May 1, 2015, must be recesved by
- ~ESD no later than May 31, 2015 ' oo

6. The fourth {and last] sentence of Article Il (“Term and Contract Amount”} of the Original

iAgreement Is deleted in its entirety and the foliowing Is inserted in piace thereof:
“Compensation for all services performed and materials provided under this Agreement

.- shall not exceed One Hundred Thirty SIX M izon Five Hundred Thausancf Doliars

o 53.36 500,000}.”

7. Except as modified by this Second Amendment, the terms and provisions of the
- Agreement: {i) shall remain unmodified i inall otner respects {ii} are hereby ratified; and (i)
.shail reamain in full force and effect. :

8. This Second Amendment is subject to review and approval of the Office of the State
Comptrolier {“0SC”) pursuant to the Public Authorities Law Section 2879-1 and the
regulations issued thereunder, pursuant to notice given by 0SCto ESD. Accordingly, this
Second Amendment shall not be valid and enforceable, nor shall ESD have any liability of
any kind arising from or in ccnnectson with thf( Second Amendment, unless and untz! GS{I _
approva has been received. S :




9. This Second Amendment shall not be valid or enforceable unless and until ESD's Board of
Directors has authorized execution of thxs Amend*nem ESD represents and warrants that
thxs contmgency has been ful ﬁ!zed




IN WITNESS WHEREOQF, the Parties heretofore have caused this Agreement 1o be
executed by their respective officers duly authorized as of the date and yeat first written
above.

NEW YORK STATE URBAN
DEVELOPMENT CORPORATION dib\s
EMPIRE STATE DEVELOPMENT

BBOCLISA 1LY

Namg: -

o
> 12

20!
Gl im 7 V=1 01 foy

ot

,APPR{}V

FOR mssmr COMPTROLLER f“‘““?

P2 500 Qg &/
s }r



STATE OF NEWYORK )
: - Yssa
COUNTY OF fyeww Yook )

"Onthe gday of _Jdusz _ in the yaar 2013 hefore me, the undersigned personally
eppeared _Frimizs  WiE %ﬁm.;' , personally known to me or proved to me on the
basis of satisfactory evidence to be the individuall {5} whose name(s} is {are) subscribed to the
within instrument and acknowliedged to me that he/she/they executed the same in

his/her/their capacity(ies), and that by his/her theirsignature(s) on the instrument, the
individual{s), orthe persr.m upon bﬁhaif of which t"ae mdwuduai {s} acted, executad the
mstmment ' : - - :

e WO B o

Naotary Public

STATE OF NEW YORK -}
}ssa

COUNTY QE%EE )

On the §€f‘4 day of },; ;e inthe year 2013 before me, the Jndersegnﬂc personally
appeared DAnNA ?&?{g’m’ , personally known to me or proved ta me on the

basts of satisfactory evidehce to be the individual{s) whose name(s) is {are) subscribed to the
within instrument and acknowiedged to me that he/she/they executed the same in :
his/her/their capacity{ies), and that by his/her their signature(s) on the instrument, the
ingividual(s), or the person upon behg ?of which the individual(s] actac, executed tne
mstmment ' - :

JENNMIFER CARMELA CAMARDA
NOTARY PURLIC-STATE OF NEW YDRK
| Mo, DTCAL224525
Sualiied in suffolk County &
By Commission Expires July 07, 2014




EXHIBIT A

~ SCOPE liA Additiona! Services

Tourism Campaign

Under ESD's direction, BBDO will develop and implement an industry-wide advertising and
marketing campaign (“Touristn Campaign”), in order to provide immediate support to the
State’s tourism industry and promote travel to communities located in the Target Area {Bronx,
Kings, Nassau, New York, Orange, Putnam, Queens, Richmond, Rockiand, Suffolk, Sulfivan,
Ulster and Westchester Counties). The focus of the Campaign is the upcoming summer tourist -
season in the Target Aree, L.e., Memorial Day 1o Labor Day of 2013 but may include future
tourist seasons. ' ' S AR

The key components of the Tourism Campaign will be as follows:

& TV Advertising - including creative development, production, agency fees and media
-associated with the deve&apmem and éaunch of muitmie :30 sec TV spots and possibly
BOTV spots

e Digital & Mobile - inciuding creative development, production, agency fees and media
~ associated with the development and faunch of 2 website/microsite, search engine
- optimization, email marksting, mobile acivertzsmg {m*iudmg rich med ig unit
' deveimpment} and banner advemsmg :

e Social Media - including strategy deveiopment, creative development, contests, blogs
©and agency fees associated with the development and launch of social media programs
designed to support tourism in the impacied areas :

< Print - including creative deveiopment, production, agency fees and media associated
with the development and Jaunch of multlple print. adveftvsemes‘rts in an assortment of
sizes as dictated by the media plan -

e Radio-~ including creative development, production, agency fees and media associatet
with the development and launch of multipie radio spots— including but not limited to
five reads. ' ' -

Attached hereto'is 2 copy of HUD's approval of HTFC's Waiver Reguest iettei as pubtished in the |
Federal Register Volume 78, No. 76, 2013-08228 (April 19, 2013) which shall provide gutcﬁance
to BBDO as it devel ops tne tour;sm campaign pian

R E R T kR

Sl



As a preliminary matter, 3BDO will provide ESD with a written plan and schedule of activities to
implement the components of this scope of work within 15 days of execution of this Second
Amendment.



23578

Federal Register/ Vol. 78, No. 76/ Friday, April 19, 2013/ Notices

practizal wiility: (2) evaluate the
accuracy of the agency's estimate of the
burden of the proposed collection of
information; {3} enhance the quality,
atility, and clarity of the information te
ba collevted; and (4) minimize the
burden of the collection of Information
on: those who are {0 respond, inciuding
the use of appropriate actomated
toliection rechniguss or other forms of
information technology, e.g,. permiliing
electronic submission of responses.
This Notice alsn lists the Tollowing
information:
Title of Proposoi: Rental Assistance
Demonstration Evaluation, Phase L
OB Conirol Number: Pending,
Deseription of the Need for the
Information and Proposed Use: UL is
conduciing an evaluaiion of the Renial
Assistance Demonstration (RAD),
focused on the conversion of public
housing developments to project-based
rental assistence and projeci-based
vouchers, The evaluation will study a

sample of RAD sites and a carefully -
chosen group of comparison sites.

Tdentification of comparison sites will

rely heavily or analysis of existing
gate—including internal HUD data op
public housing and public housing
tananits, and neighborhood data from the
American Comranity Survey. If there
are significani differences between RAD
sites and comparison sites that are not
refiecied in the data, the resulting
evaluation will be biased. Therefore it is
necessary to conduc! Hmited
information collection from local
experts to learn about any
“unohservable” characterisiics that
should influence the sslection of
compartson sites. This information wik
refine the comparison group znd ensble
HUD to produce more rigorous
estimates of program impacts.

Agency Form Numbers: None,

Members of the Affected Publiz: This
information collection request will
affect individuals involved with public

and assisted housing programs in the 24
sites selocted to be part of the RAD
Evaluation. Up to five individuals per
site wil] be interviewed by telephone.
They will be asked to provide
informnation about a specific public
housing development undergoing
-wonversion through RAD—spesifically,
they will be asked about the decision to
-utilize RAD at that particular
development. They will.also be asked to
commpent on other public housing
properties identified by the resesrch
team as polential comparison sitas.
These interviews will be semi-
structured, guided by an interview
protocol comprising mosily open-ended
guestions. Interviews will take no longer
than 30 minuvtes,

Estimate of the total number of hours
nseded to prepars the information
collection inciuding numiber of
respondents, frequency of response, and
hours of response: The {ollowing char!
details the respondent burden:

H
Number of Hours per | ,
r25ponses -response | Tota! hours
TEIEDNONE IMBIVIBIWE (o uciiicmisniiiismrsste oo s srarsssrrass rhas rnrsssss or v ies gt sns fmera s ssaresn s bkt a5t sdnbaurivasmesass 120 | 5 60
Total ... 120 5| 60

Stotus of the proposad information.
colteciion: Pending OMB approval,
Authority: Seciton 3508 of the Paperwork
Reduction Act 6f 3885, 24 U.S.0 Chaper 35,
as amended, '
Dated; April 12, 2013,
Jean Lin Paa,
General Deputy Assistant Secretory for Policy
Bevelgpment and Ressarch.
[FR Dot 2013~08237 Filed 4~18-1%: 545 am|
BRLING CODE 4210-57-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMERNT

{Docket No, FR~5710~-N~01}

Clarifying Guidance, Waivers, and
Alternative Requirements for Hurricane
Sandy Grantees in Receipt of
Community Devetopment Block Grani
Disaster Recovery Funds

AGENTY: Office of the Assistant
Seeretary for Communily Planning and
Development, HUIL

ACTION: Noiice.

SUMMARY: Previously, the Deparunent
allceated $3.400.000,008 of Community
Development Blook Grant disaster
recovery {CDBG-DR) funds
apprupriated by the Disaster Reliel
Appropriations Act, 2015 {Pub. L. 113~
2] for the purpose ol assisting recovery

ia the most impacted and distresged
areas declared @ major disaster due fo
Hurricane Sandy {see V8 FR 14328,
published in1he Federal Register on
March 5, 2013). This Notice provides
clarifving guidance, waivers, and
gligrnalive Tequiraments,

DATES: With the exception ofwaivers
inclnded i this Notice, this Notice is
effective on April 18, 2013, The
effective date for waivers in this Notice
is April 24,2013,

FOR FURTHER INFORMATION CONTACT: Stan
Gimont, Director; Office of Blook Grant
Assistancs, Office of Community
Planning and Develepment, Department
of Housing and Urban Development,
451 7tk Sweet SW., Room 7288,
Washington, DC 20410, tslepheone
number 202-708~3387. Persons with
hearing or spoech impalrments may
atcess this number via TTY by calling
the Federal Relay Servieo at 800-877—
#8329, Facsimils inguiries may be sent to

“Mr. Gimont at 202-401-2044. {Except

for the 500" number, limse telephone
numbers are not 1oll-iree.) Email
inguiries may bo sent to
disusier_recovery@hud. gov.
SUFPLEMENTARY INFORMATION:

Table of Conients

I Backeground
I, Apnlizeble Rules, Statutes, Waivers, and

Alternative Requirements
111 Cassbop of Federal Domestic Asslstance
IV. Finding of Na Significant Impact

I Background .

The Disaster Relief Appropriations
Act, 2013 (Pub. L. 113-2, approved
January 28, 2013) [Appropriations Act)
makes available $16,000,600,000 in
Community Develepment Block Grant
{CDBGY funds for necessary expenses
related to disaster reliof, long-term
recovery, restoration of infrastructure
and housing; and economic
revitalization in the most impacted and
distressed areas resulting from & major
disaster declared pursuant 1o the Robert
T. Statford Disasier Relief and
Emeargency Assistance Act of 1874 {42
U.S.C 5121 ef seq.) (Stafiord Act), dus
to Hurricane Sandy and other eligible
evenis in calendar years 2013, 2012, and
2013,

On Mazch 1, 2013, the President
issued a sequestration order in
accordance with section 251A of the
Baianced Budget and Emorgency Deficit
Contrel Act. This provision of lew and
the order implementing seguesteetion
reduces funding for disaster recovery
grants from $15,980.000.000 o
.$15,181.000.000. The 810 million
provided to CPD for administrative costs
and the £10 millicn provided 1o the
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Office of the Inspecior General are also
gach reduced to §9.5 million, -

In 2 Federal Register Notice
published March 5, 2013 {76 FR 14328},
the Department allocated
$5,400,000,000 afler aneivzing the
imepacts of Hurricane Sandy and
identifying unme! nseds. This Notice
provides ciariving guidance, waivers,
snd alternative requirements (0 granteos
in receipt of an allocation underthe
Appropriations Act. :

It Appiicabie Rules, Statutes, Waivers,
and Alternative Reguirements

The Appropristions Act authorizes
the Secretery 1o walve, or specify
allernative requirements for any
provision of any statute or regulation
that the Secretary administers in
connection with the oblipation by the
Secretary or the use by the recipient of
these funds (except for requirements
redated to falr housing,
nondiscrimination, labor standards, and
the environment), Waivers and
alternative requircmenis are based upon
a determination by the Secretary that

good cause exists and that the waiver or

alternative requirement is not
inconsistent with the overall purposes
of title 1 of the Housing and Community
Development Act of 1874 [42 10.5.C
5301 et seq.} (HCD Act). Regulatory
waiver authority is also provided by 24
CFR 5.110, 81.600, and 570.5.

This section provides additional
waivers and alternative requirements to
Hurricane Sandy grantees, and clarifies
or modifies gnidance provided at 78 FR
14324. For each waiver and aliernative
regquirement described in this Notice,
the Secrotary has determined that good
cause exists and the sction is not
inconsistent with the overall purpose of
the WOD Act. Grantees may reguest
additional waivers and alternalive
requirements from the Department as
needed tc address specific needs related
to their recovery activiiles. Underthe
requirements of the Appropriations Act,
regulatory waivers must be published in
the Federal Register no later than five
days before the effective date of such
waiver,

1. Action Plan for Disaster Recovery
crilerion jor approval-Elevation
Requirements, Parograph 1(a){3}at 78
PR 14833 is hereby amended by deleting
that parapraph and replacing it in its
emiirety with the following

A description of bow the granies will
promota: (8) Seund, sustainable long-
term recovery planning informed by a
post-disaster evalnalion of hazard rigk,
sspecially tand-use decisions that reflect
responsible food plain management
and take into sccoun! possible sea level
rise; and {B) how 1 wiil coprdinate with

other local and regional planning efforts
f0 ensure consistency.

I addition, grantees must adopt and
meet the following minimum
requirements. for approvel: In orderto
berter ensure & sustainable long-term -
recovery, grantees must elevate (or may,
for cerlain non-residential structures as
described below, floodproof] new
construction and substantally improved
structures-one foot higher than the latest
Federal Emergency Management Agency
{FEMA] issued base Hood elevation,
This standard and criterion for approval
of an Action Plar was made after
considiering the hisiory ol FEMA flood
mitigation efforts, This higher elevation
also tzkes inlo account projecied sea
ipvel rise,'which is not considered in
current FEMA maps and Natiorai Flood
Insurance Program premiwms, which
will potentially rise as FEMA Flood

dnsurance Rate Maps that iake Hurricane

Bandy inte sccount are issued.

Each granies must include in jts
Action Plan a description of how # will
ensure complisnce with the reguirement
ihat it will not use grant funds for any
activiiy in an aroa delinested as a

“specia flood hazard ares or equivalent

in FEMA's most recent and cusrent date
source unless if also ensures that the
action is designed or modified to
aminimize harm 16 or within the
floodplain, At a miniium, actions to
minimize harm must include elevating
or floodprosiing new construction and
substantial improvements to one oot
ahove the base fiood elevation and

colherwise acting in aceordance with
“Executive Order 11988 and 24 CFR part
B8, The relevant dsta saurce and best
-gvailable dats under Executive Order

11988 iz the latest issuad FEMA dats or
guidance, which includes advisery data
{such as Advisory Base Fiood

‘Elevations) or preliminary and final

Flood Insurance Rate Maps.

Executive Order 11986 on floodplain
management requires hat fedsral
agencies use the best available flood
déta to deternine the location of
projects and activities. In addition, best

.gvailable flood risk data must be vsed to

determine requirements for .
reconsiruciion, and the elevation of
structures for grants lunding (in whole
or part) new constructicn ang '
substaniisl-improvements ag defined »
24 CFR 58.2[b}(8). If a new vonstructicn
or substaniial improvement project or

-activity is located in a floodplais, the

lowest floor must be designed using the
base flood elevation, determined in
accordance with the best avatlable dais,
plus one foet as the bassline standard
for eievation. T higher elevations are
required by locally adopted code or

standards, those higher standards would
apply

Instead of elevating non-residentie!
structures that are not critical actions as
defined at 2¢ CFR 55.2(b){2), grantess
‘may design and construct the project
such thai below the flood level, the
struclure iz floodproofed using the best
available flood date plus one foot.
Floodproefing requires structures to be
water Light with walls substentially
impermeable o the passage of waler and
with structurs] components having the
capability of resisting hydrosiatic loads,
hydrodvramic loads, the effects of
buovancy or higher standards required
by the FEMA National Flood insurence
Program as well as state and lovally
edopted codes. All mixed-use structures
amust be fioodproofed copsisient with
the latest FEMA guidance.

Each grantee that submitted an Action
Plan prior to the publication of this
Notice must amend its Fian 1o address
this modificd requirement. This revision
will be treated as a non-substantial
amendmerit and does not reguire a
public comment period. Revised plans
must be submitied 15 the Department
within thirty {30} davs of the effective
daie of this Notice. '

2. State of New York—counties

-giigible for CDBG~DR assistance. HUD is

amending 78 FR 14330 to define "'most
impacted and distressed souditios” to
inciude countisg that meet the revised
thresheld that will be nsed {or none

-Sandy allocations under Public Law

1132, The new threshold identifies
“most impacted counties™ as counties
with at igast 510 million in damages, Of
-counties eligible for CDRG-DR

-gssistance rom the devastation of
Hurricane Sandy, Westchester Connty,

New York, meets this new threshold in
addiion 1o the “most impacted
Gounties” slready fdentified in FR
14330, As such, Table 2 at 78 FR 14330
fs amended tu identify the iollowing
counties as the mast impacted and
distressed: Nassau, Suffolk, Rockland,
and Westchester. In addition, 1o provide
comsistency among CDBG disaster
recovery appropriations, HUD has
delermined that any county within the
State of New York that received a
Fresidential declarstion under FEMA—
A020-DF [Hurricane irene) or FEMA-
4033-DR {Tropical Storm Lee] is eligible
e receive assisiance under the
Appropriations Act. However, the State

1must expend at least B0 percent of its

CDBL-DR dllocation dn #: most
impacted and distressed counties,

3. Warver lo pernit some activities in
suppor of the tourism industry {State of
New York ondy], The State of New York
has reguested & waiver to allow the
State to use COBG-DR funds to support
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g 352.8 billton tourism industry and
-promoete travel to communities in the
disaster-impacted areas. Tourism in
Sandy-impacted counlies genorates
approximateiv $32.5 billion, $1.7 billion
of which is crented by disaster-afiected
businessee. I tie surge area alone (nine
of the 14 hnpacted countiss), Hurricane
Sandy affected 32,282 busginesses; the
Long Island tourism industry lost
approximatsly £,000 jobs due 10 Sandy's
tmpact, Without this waiver, the State
estimates a $500 million Joss in
revenue,

Tourism industry support, such asa
national consunor awareness
advertising campaign Tor an area in
geneval, is ineligibie for COBG
assistance. However, HUD understends
that suéh support can be & useful
recovery t0o! It a damagad regional
gconomy thal dependson fourism for
many of its jobs and tox revenues and
has granted similar waivers for several
CDBG-DR disaster recovery effarts. As
the State of New York is proposing
advertising and marketing activitips for
this specific program, rather then direct
assistance 1o tourism-dependen! :
businesses, and because the measurps of
long-erm benelit from the proposed
aclivities musi be derived using indirect
mesns, 42 U.S.C. 5305} and 24 CFR
576.489(1) are waived only to the extent
necessary to make eligible use ofno
more then $30 million for assisiance for
the tourism indusiry. CDBG-DR funds’
may be used o promots s community or
commumanities in general, provided the
agsisted activities are designed to
support tourism tw the most impacied
and distressed areas related 1o the
effects of Hurricane Sandy. This waiver
will expire al the end of the Biate’s two-
vear expendiiure periog.

4. Tenant-bused rentol nssistance
{New York City onlyl. The City of New
York has found that iow-income
households were disproportionately
impacted by Hurricane Sandy. Of the
renters that registered for FEMA
assistance, almost 65 percent had
annual incooses less than $30,000. As of
March 2013, nearly 1,200 households
{almost 3.000 people) remain in hotels
or interirs faciliies as a result of
Hurricane Sandy, while an unknown
number are living in unsafe conditions
or “doubled-up.”

To assess the permanent housing
needs of displaced persons and families,
and to match those households with
available housing units, the cly's
Deparmert of Bousing Preservation and
Treveiopment (HPD) created & "housing
portal.” Yo daig, more than 1,600
houschaids have registered for
assistance; §4 percent of these heve
incomes at or below 50 parcent of the

arsa mediag income, Meanwhilze, HUD

and FEAMA arc-activating the Disaster
Housing Assistance Program [DHAP),
which could potentially address some
housgholds' need for rental essistance.
Hawever, VAP is limited to one year,
and the program reouirements include
evidence of sufiicient {inancial assers 1o

-suppord a posi-DEAF housing plan,

‘which will exclude most extremely low-
income households. Many of these

housshoids require a longer subsidy

period so that they can develop a
permanent housing plan. Thus, the
Diepartrnent is waiving 42 U.8.C.
5305{a}, to the exient necessary to make

-eiigible renfal assistance payments on

behalf of low-income households (st or

“below 50 perceni of the aree median

income]) displaced by Hurricane Sendy.
Dispiaced households that have rejected
public housing assistance, or declined a
Section 8 voucher, will not be eligible.

This waiver will expire at the end of the

- Btaie’s two vear expenditure period,

5. Program income ellernoiive.
requirement. The following changes and

-addifions are made to Paragraph 17 al

78 FR 24341, Paregraphs a.{1}{h}
through [§) are replaced, paragraph
ad13{k} is sdded, and pavagraph {2) s

replaced with the following:

{h) Intorest tarned oo funds held ina

- revolving fund aceount;

{1} Interest parned on program income
pending disposition of the income;
{}} Funds coliected through spegial

_-assessments made against
- nomresidential properties and properiies

owned and occupied by households not
of low and moderate income, if the
special assessmients are used to recover
all or part of the COBG-DR portion of

& public improvement; and

“{k} Gross income paid to a unit of

- general local government or subgrdntes

of ihe unil of general local government
from the ownership interes! in a for- -
profit entity acquired in roturn for the
provision of COBG-DR assistance,
© {2} "Program income” dags not
include the following: o

‘{a) The tolal amount of funds, which
does not exceed $35.000 received ina
single year from activities, other than
revolving loan funds that is retained by
a unit of general local governmen! and
tts subgrantees (sll funds received from
revolving ivan funds are considered
program income, regardless of amount):

{b) Amounis generatad by activities
sligible under section 108{2]{15; of the
Act gnd carried out by en entity under
the authority of section 105{z){15} of the
Act

{c] Payments of principal and interest
made by & subgrantee carrving ount 8

CDBG-DRastivily [or a unit of genera!

iocal governmenl, toward s Joan from

“the local government to the subgranies,

to the extent that program income
received by the subgraniee is used for
such pavments;

{8} The following classes of interest,
which must be remitted to HUD for
transmitial to the Department of the
Treasury, sand wiil noi be realiocated
under section 106{c) or {d] of the Act:

{i} Interest income fromx loans or other
forms of assistance provided with
CDBG-DR funds that-are used for
activities determined by HUTD 1o be not
eligible under § 570.482 or section
105{a] ol the Act, to fail to meet a
national ohjective in accordance with
the requiremsuis of § 570.482, or to fail
substantially o meet any other
requirement of this subpart or the Aoty

{11} Interest income from deposits of
amonnts reimbursed 1o a state's CDBG—
DE program accoundl prior io the starg's
disbursement of the retmbursed funde
{or ciigible purposes;and

[iij} Intorost income received by units
of general lpea! government on deposits
of grant funds before disbursement of
the funds {oractivities, except that the
unit of general local government may
keep interest payments of up to §100
per year for agministrative expenses
otherwise permiited to be paid with
CDBG-DR fimds.

{#} Proceeds from the sale of real
property purchased or improved with
CDBG-DR funds, if the proceeds are
received move than 5 years afier
expiration of the grant agreement
between the state and the unit of general
loeal government.

s ® -# ¥ *

‘6. Assistance to businesses, including
privotely-owned.afilities: Paragraph
1{d}(3; at 78 FR 14335 is herehy
amended to be consistent with the
alternative requirement as stated in
paragraph 41 at 76 FR 14347, While

‘Paragraph 41 discussed both small

businesses and private viilities, the

‘paragraph at 1[{d}{3] onlv discussed

smali busineses. Thus, grantess in
recaipt of an dllocation under the
Appropriations Act are sebject to the
followsng: whan CDBG-DR funds are
provided 1o for-pirofit businesses, such
funds may only be provided to a smali
business, as defined by the SBA wnder
13 CFR part 121, CDBG-DR funds may
not be used (o assist a privatelv-owned
uiility for anv purposs,

7. Modification of cerfification,
Paragraph 42|n} al 76 PR 14348 is
replaced with the foliowing: The graniee
will not use grant funds for anvectivisy
in an-area delineaied as & specie! flood
hazerd area or equivelent in FEMA's
most recent and current data source
unless it also ensures that the action is
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designed or medified to minimize harm
te or within the floodplain. The grantee
further certifies that sl 2 minimum,
actions {o minimize harm will include
elevating or finodproofing new
construction end substantial
improvements to one foot shove ihe
hase llood elevation and otherwise
agling in accordance with Executive
Order 11988 and 24 CFR par? 5. The
relevan! dats source for this provision is
the latest issued FEMA dats or
guidance, which includes advisory data
[such as Advisory Dase Flood
Elevations) or preliminary and final
Flood Insurance Rate Maps.

Grantess tha! have provided this
certification in compliance with the
previous Notice must! resubmif the
revised language to the Deparunent
within thirty (30) days of the effective
date of this Notice,

111, Catalog of Federal Domestic
Assistance

The Catalog of Federal Domestic
Assistance number for the disaster
recovery grants under this Noties are as
follows: 14,249

I¥V. Finding of No Significant Impact

A Finding of No Significant Impact
(FONSI} with respecl o the
environmeni has been made in
accordance with HUD regulations al 24
CFR part 5¢, which implement section
102(2)(C} of the National Envirenmental
Policy Act of 1069 142 11.5.C.
433202)(C3) The TONEI is avatlable for
public inspection betwseen 8 am. and 3
pom, weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10278, Washington, DC 204106-0500.
Due o security measures at the HUD
Headquarters building, an advance
zppointment to review the docket file
must be schedulied by calling the
Reguiations Division 8t 202-708-3035
{this is not a toll-free number). Hearing
or speech-impaired individuals may
access this number thropgh TTY by
talling the Loll-free Federal Relay
Service at 800~877-8538.

Dated: April 13, 2013,

Mark Johnston,

Deputy Assistennt Secretary for Special Neads
Frograms.

PR s, 207 3-09228 Filed 4~16-15; 5:45 am)
BILLING CODE 5210-E7-P

DEPARTMENT OF HOUSING AND

‘URBAN DEVELOPMENT
[Docket No, FR-5681-N-18}

Federal Property Sultable as Facilities
Te Assistthe Homeless

acency: Office of the Assistant
Secretary for Community Planning and
Development, HUD,

ACTION: Notice.

SUMMARY: This Notice identifies
unutilized, underutilized, excess, and

-surphus Federal property reviewed by

HUD for suitability for use to assist the
homaoless,

FOR FURTHER INFORMATION CONTACT:
juanits Perry, Depariment of Housing
and Urban Development, 451 Seventh
Sireet SW., Room 7268, Washington, DC
204140 telephone (202} 402-3570; TTY
number for the hearing- and spesch-
impaired {202 708-2565 {these
telephone numbers are not toll-free}, or
cail the toli-free Title V information line
al BOU-927-7588,

SUPPLENMENTARY INFORMATION: In
ageordance with 24 CFR part 581 and
section 501 of the Stewar! B, McKinney
Homeiess Assistance Act {42 U.S.C.
11413}, as amended, MUD is publishing
this Netice 1o identify Federal buildings
and other real property that HUD has
reviewed for suitability for use to assist
the homeldss. The properties were
roviewed using information provided 1o
HUD by Federal landholding agencies

-regarding unutilized and underutilized
 buildings and real property controlied
“by such agenciss.or by GSA regarding

its inventory of excess or surphus
Federal property. This Notice is also
published in order to comply with the
December 12, 1988 Court Order in
Nuational Coelition for the Homeless v.
Veterans Administration, No. 88~2503~
QG {h.Dh.C).

Properties reviswed are Hsed in this
Natice according o the {ollowing
categories: Sultable/available, suitable/
unavailable, and suitablefto be excess,
and unsuitable. The properties listed in
the thres suitable categories have been
reviewed by the landholding agencies,
and each agency has transmitied 1o
HUD: 1) Ity intention to make the
property available {or use to assisi the
nemelesy, (2] its intention o declare the
property excess Lo the agency's needs, or
{3} a sietemeont of the reasons that the
property cannot be declared oxcess or
made available for use as facilities to
agzisi the homeless.

Properties listed as sultablesavailable
will be available exclusively for
homeless use for & period of 60 days
from the dale of this Notice. Where

property is described as for “oflsiie use
only” recipients of the property will be
required to relocate the building to their
own site al their own expenss.
Homeless assistance providers :
interested in any such property should
send & written expression of inlerest to
HHS, addressed to Theresa Ritta,
Division of Property Management,
Program Support Center, HIS, room
5B-17, 5600 Fishers Lane, Rockville,
M 20857; (303} 445--2265. {This it nol
& {oll-free number.} HHS will mail to the
interested provider an applicetion
packet, which will include tnstructions
for completing the application. Tn order
to maximize the opportanity to wtilize &
suitabje property, providers should
submit their written expressions of
interest as socn as possible, For
complete details concerning the
processing of applications, the reader is
encooraged o tefer (o the interim rule

‘governing this program, 24 CFK part
HBI.

For properties listed as suttable/io be
excess, thal property may, if
subseguently accepted as excess by
G8A, be'made available for use by the
hemeiess in accordance with applicable
law, subject to screening for other
Federal use. Al the appropriale tins,
HUD wiil publish the propertyina
Notice showing it as either suitable/
available or suitablefunavailable.

For propertiss Hsted as suitabie/
unavailable, the landholding sgency has
devided that the property cannot be
deslared excess or made available for
use1o assist the homeless, and the
property wiil not be available,

Properties listed as unsuitable will
not be made aveilable for any other
purpose for 20 davs from the date-of this
Naotice; Homeless assistance providers
interestad in & review by HUD of the
determination of unsuitability should
call the tol! free information line at 1-
BE0-827-7388 for detalled instructions
or write a letter to Ann Merie Oliva al
the address Hsted at the beginning of
this Netice. Inciuded in the requast for
review shiould be the property address
{including zip code). the date of
publication in the Federal Register, the
tandholding agency, and the property
number.

For more information regarding
particular properties identified in this
Notice {i.e.. acreage, floor plan, existing
sanitary facilities, exact street address),
providers shouold coniact the
appropriaid landholding apencies.at the
following addresses: G5A; My, Fiavio
Peres, General Services Adminisiration,
Uffice of Real Propery Utilization and
IHsposal, 1800 F Stwect NW. Rooam 7040
Washington, DC 20405, [202) 501-0084;
{This is not toll-free numbers].




EXHIBIT A-1

S5COPE HHA-1 Additional Services

Propram Campaizn

Under E5D's direction, BBDO will also develop and implement an industry-wide advertising and
marketing campaign (“Program Campaign”), in the same mediums as the Tourism Campaign
described above in order to jaunch and promote tha State of New York Storm Recovery
Program in the areas affected by Hurricanes Sandy, irenzand Lee.

This shall include Albany, Clinton, Columbia, Delaware, Duichess, Essex, Greene, Herkimer,
Montgomery, Nassau, Orange, Otsego, Putnam, Rensseiaer, Rockland, Saratoga, Schenectady,
Schoharie, Suffolk, Sullivan, Ulster, Warren, Washington, Westchester, Broome, Chemung,
Chenango, Fulton, Oneidz, and Tioga Counties.

e H o Aol 3 Aok

As a preliminary matter, BBDO wili provide ESD with a written pian and schedule of activities to
implement the components of this scope of work within 15 days of execution of this Second
Amendment.



EXHIBIT B

SCHEDULE £ — SUPPLEMENTAL BUDGET and PROJECTED ACCOMPLISHMENTS 2013 FOR
SCOPE liA Additional Services

Artached

16



SCHEDULEE - SE..EPPLEMENT&E.BSDGE?&F%@ PROJECTED ACCOMPLISHMERNTS 2013
FOR SCOPE iA Additional Services

RATES APPLY TO:

Geoss Media Suagst [3) ' o $ 22.4114E0.23
Net Mediz Budget |5} _ 1§ 18,048,741.18
Wiedia Comenission {%]. : 3.00%
wediz Commission % based on gross | net media fcheck one}

Productipn Expense

Alf production expenses.inturred in-nouse {axcent with
respact 1o Personne! as identified below! or out-of-house,
shail be billed 2t actual cost with no mark-up dug the

Lontractor, 4 500,000.00

Number of Rilling Rate Total §
Hours perHour {Hours x Biiling
) kate}
Persgnnel {in-House DR Subrontractor)
SpecHic Persunnel 1/ o
Account Mznagement .- B 450 % 124,72 5 55,128.50
Cregtive Management : . 550 5 288,89 S 159,326.50
Production Management o o 1,280 s 201.89 3 258,418 20

fieda Buyer {covered by commission)
Weg Site Design/Production '

Digital Media Production . .
Research o ‘ 20 5 201.85 s 4,037.80
Fublic Ralaticns ' ' ' '
{add addifiono! staff os necessary}

Other Personne: 2/

1. Al Other Professionais
2. Clerigal
3.
4.
5.
Ldministrative Exnenses ; Annug Total §

{Bited 2t actuat cast, no mark-up permitted)
Telecommunigations
Supplies
Legal & Orher Professional
Genare! soministrative

g i o]

Grand Total Personnel/Admin Expenses $ 47791500 |
Travel

accordence wih Mate rates, as identified in Appendix




Projected Post-Sandy Tourism Fee Breakdown

Timeframe: 44143 - 9/30/13

PhD Media Breakdown

MEDIA

TIN-STATE

OUT-OF-STATE

TOTAL MEDIA

Total TV Spend
In-State: All News, Syndication/Prime Access,
Fringe, Sports, Yankees/Mats Sponsorships,
Out-of-State: Early Morning News, Evening News,
Sporis, Late Night, Cable

$ 10,243,472.00

$

5,544,500.00

$ 15787,972.00

Canadian TV
Toronto and Monireal: Early Mormning MNews

232.602.00

3 232,692.00

Minor League Baseball Partnership

Dn-site interactive activities and in-stadiom video
~ board commercial spots/spensorship features in
S11 NYS minor leagus stadiums

$  150,600.00

hos
i

$  150.000.00

Digital .
- Geotargeted site list focusing on specific

£ £

categories: Trave! & Booking, Trip Planning, Local |

$ Lom,mm.ﬂ.mc .

173,863.70

$ - 57954560

News and information, Fithess Enthusiast and

_u..‘m.u;
Local & drive market newspapers and event pubs
+ Time Out NY hsert

$ 1,245,806.40

939,819.00

$ 2,185,825.40

mvmmmncmﬂogwsmmmﬂwxrmﬁomx;mﬁ

Bulletins, Bus Shelters/Columns,
- Subway/Commuter Rail, NYG Taxi

$. - 471,750.00

314,500.00

§ 786,250.00

THOURS -

U FEE

Account management




General Description: Manage client relationships and lead development of
advertising initiatives.

Account Management 450
TOTAL 450 $56,128.50

Creatlve services
Genaral Description: Develop creative concepts/executions for advertising via
design, copywriting, stc.

Creative Concspting (Design + Copywriting) 550

TOTAL 8550 $159,329.50
Production services o

General Description: Produce the final advertising materials via mediums such
as TV, print, digital, web, sto,

Pre production {gslimates, locafion scouting for shoot, etc) 200
- VideoiPhoto shoot B850
Fditing shaot content 350
Shipping of final files 80
’ ._,.ﬁv,wf,., 1280 $258,419.28
Research & strategy _ o . B

General Description: Manage the upfront research and strategy before a.
creative team is briefed to develop advertising elements,

Strategic Development 20
TOTAL 20 - $4,037.80
" PhD Yotal|  $19,722,085.00

mmuo«_ﬂm_ﬁg_ gﬁﬁ@%
" Production ESTIMATE! -~ |7 $800,000.00




EXHIBIT B-2

SCHEDULE £ ~ SUPPLEMENTAL BUDGET and PROJECTED ACCOMPLISHMENTS 2013 FOR
SCOPE HA-1 Additional Services

Attached

il




SCHEDULE E— SUPPLEMIENTAL BUDGET and PRCIECTED ACCOMPLISHMENTS 2013
FOR SCOPE HA-1 Additiona! Services

RATES APPLY TO:

Grpss Mediz Buaget-{5) S 7,722.851.06
Net Mediz Budget {5} $ 656442340
Media Commission (%), ©3.00%
Metiz Commission % based on gross net media {check bne}

Production Sxpense

All production expenses incurred in-house (exeept with
respedt 1o Personnel as ldentified beiowtor out-of-house,
snall be billed at-actual tost with no mark-up due the
Contractor,

number of Billing Rate Annus!

Personne! {in:House OR Subcontractor}
Specific Personnal 1/

Atcount Menagement ' 584 s 124.73 5 7284232
Creative Managemaent 2B} 3 288,69 s 1,113.20
Production Management 485 s 201.86 5 97,916.65

Media Buyer {covered by commission}
web Site Design/Production

Digital Megdiz Production

Research 10 S 201,89 4 201890
Public Reiztions .

{odd naditional staff as necessory}

Other Personnel 3/
1. Al Other Proiessicnais

‘2. Clevical
3
4.
5.
Administrative Expenses Annugl Tots! S

[Biiled at actuai cost, no mark-up permitted)
Telecommunications
Supotiag
Legal & Other Professional
General sgministrajive

iGrand Tote! Personnel/Admin Expenses g 253,851.07

Travel

sreordance with State rames, as identified in Aspendix




Projected Post-Sandy Loan Assistance Fee Breakdown
Timeframe: 5/1/13 - 4/30/15

Phi) Media Breakdown

MEDIA

TOTAL MEDIA

Spot TV ‘
300 braadcast / 100 cable: Albany-Schenectady-Troy, Binghamton, Burlington-Plattsburg, New
York, Elmira, Utica

$ 5,824,30893

Frint

Albany Times Union, Binghamton Press & Bulletin, Elmira Star Gazette, The mcmaim Sun,
Press-Republican, Onesonta Daily Star, Poughkeepsie Journal, The Leader Herald, Hudson
Catskill Newspapers, Herkimer Telegram, The Recorder, Newsday, Utlca Obsarver Dispateh,
Middletown Timeas Herald- Record, Cooperstown Crier, Troy Record, Saratogian ,
Schenectady Daily Gazette, Times Journal News, Sullivan County Democrat, >Unm_an§n:
OGSB:EE Press, q:m Dmé f reeman, Glen Falls Post Star, Journal News _

$ - 97180000

_ | HOURS _FEE
bnsc:_n .:m;ammgm:n _ .
General Description: Manage client relationships and lead development of
advertising initiatives. .
Ascount Management 584
TOTAL 584 $72,842.32
Creative services
General Description: Devélop creative concspts/executions for advertising via
design, copywriting, etc. \
Creative Concepting (Dasign + Copywriting) 280
TOTAL 280 $81,113.20




Production services

Generat Dascription: Produce the final advertising malerials via mediums such
as TV, print, digital, web, eto.

Pre production {estimates, focation scouting for shoot, etc) _ 140
Video/hoto shaot 100
: Editing shoot content 200
Shipping of finat files 45
TOTAL 485 $47,916.65
Research & strategy _
General Description: Manage the upfront research and strategy before a
creative team is briefed io develop advertising elements.
Strategic Development 10
CFOTAL 10 $2,018.90
PhD Total $6,796,108.93
BBDO Total $253,891.07]

1359

. Production ESTIMATE|

$450,000.00]




ASENT, dated as of March 28, 2014 ithe “Third Amendment”) to that certain
wid as of December 1, 2011 (the a’}r%gmat Agresment”! by and between the
HEAN DEVELOPMENT CORPORATION 0,&3:’3 EMIPIRE STATE DEVELOPRAENT,
Fental agency, constiuting 3 political subdivision and oublic benefit
» having an office at @%3 Third Avenue, 347 Floor, New York, New York
CUSALLL, 5 Delaware limited lability campany heving an office at 1285
sricas, Mew York, New York 10019 ("BBDO™).

[ o the Original Agreement pursuant to which BBDO was
sinues 1o, serve ES0 ag its nop-exciusive, full service advertising,

ﬁ‘ ﬁ%, media and communications agency in connection with a program

rret and promote Mew York State as an m&a{ place for businesses to invest and

raily referred 1o as the “Open for Busi wess” nrogram and herein referrad to as

snd BBDO subseguently entered Into 2 First Amendment to the O Criginal

0 ecember 21, 2012 by () adding “Schedule D~ Supplemental Budget 20137

it not f«rg, ace the Original Agresment; and {1 1o increase the cormpensation

i e aﬁ{i materials provided under the Originat Agreement, 1o an amount
s Miltion Dollars {($300,000,000): and

2 ;ugﬂ ly enter t"‘{f into a Séwz d f‘#i men ﬁmem *& the (B;‘igmai

. 8% gfﬂméeé -{f; 2 mamemg and adver‘{sqmg campalign
e promoete tourism in the Hurricane Sandy Target Area {as defined in the
N “*fm i} a campaign to launch and promote the State of New York Storm
f:sugfémzeé varioys counties that have heen declared disaster areas
. ?‘zf 117, Stafford Disaster Relief and Ernergency Assistance Act of 1974 (42
et seq. and (i) amending Articie U {Terms and Contract Amount” of the Original
1 f§w o Hwreass the Compensation for all services to be performed by BBDO

Thirty Six i\, lion Five Hundred Thousand Dollars {$136,500,000. 00}
@i & Agreement as amended by the First Amendment and the Second

10 hersinafter as the "Amended Agreement” ) and

&y ?z.;z‘zé'é—:e«r* gf { %’F& Vs a ssi?(:%{éz&{ﬁ and directed to make &
& oredit of the General Fund, or as otherwise directed in
s amount of up to 536,000,000 for the state fiscal

eeds of which will be utiiized to support enargy-related

vetopmient purposes; and




y wiiting dgated lanvary 6, 2014, requested that
iy f}.d it 3% ESD in furtherance of ESDs Statewide
v as been so transferred to ESD by NYPA, and

Director of the Budget has, by
m;“ s‘r% %‘f};r i &3;3 L fo) i’% he

7 i an integral part of E30s Statewide economic development

B s services ‘a,é'“z{%éz. i%‘ Amended Agregment in aid of the OFB program

geiatsliolty £}§¥Q§G sment snsir:»% ives by continuing to market and promote New York
ace for businesses 1o invest and create jobs: an

& used i i:?jziz'“é’%éz"szé Amendment but not defined herein shall have the

" oo -$—. H 7 ——\,g
set Torin in the Origingl Agreoment,

surth tand last] sentence of Article 0 {"Term and Contract Amount”} of the
Agreement s deleted in its emaraw and the following is insected in place thereof:
ation for all services performed and materials provided under this Agreement

t evceed One Hundrad Eighty Six Million Five Hundred Thousand Dollars

nodified by this Third Amendnent, the terms and provisions of the Amended

i ; shiai remaln unmodified in all other respects; (i} are hereby ratified; and {iti}
n Bl foree and effect,

b

$ Armendment 15 subject 1o review and approval of the Office of the State

[O5C7) pursuant to the Public Authorities Law Section 2879-1 and the

s fssued thiereunder, pursuant (o notice given by OSC to ESD. Accordingly, this

nentdment shall not be valid and enforceable, nor shall ESD have any liability of any
o GF in mzész%mm with this Third Amendment, unless and untid 05¢

4. This Thisd Amendment shafl not be valid or enforcaable unless and until £3D's Board of
{ sauthorized execution of this Amendment,

HEBMAINDER OF PAGE BLANK
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HEW YORK STATE URBAN
DEVELOPMENT CORPORATION d\b\e

. SRS e e,
. : S ) o
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Name: § 1l o
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Titig:




year 2014 before me, the undersigned personally
sersonally known to me ar proved to me on the
,égésf.g‘% whose namels) is {arel subscribed to the
f*sh [they execateaf %’?m same in

H

SARE fﬁ?"m&%
0?22*@3 ?{ mg o Sl

2«»

i ’“”&?ﬁ%’

-

f

the year 2014 before me, the undersigned personally
- personally known to me or proved to me on the
y evigence o be the individuai{s) whose rarne{s] is {ared subscribed to the
et gl acknowledged 1o me that he/she/they executed the same in
fa1 “g.f iesy, and that by his/her their signaturefs) on the instrument, the
ere

rsan spon behalf of which the individualis) arted, executed the

FOSAE G BHINMET:
Pty Public, State of Naw Yok
B DiGusiron
Ehmlifiad i Maw Yor Lounty
Comilasion Sl Dodobart b oot




Development

i

7 November 26, 2013

Dana Perry

Executive Vice President, Chief Financial Officer
BBDO New York

1285 Avenue of the Americas

New York, New York 10019

Re: First One-Year Extension of the Agreement

Dear Mr, Perry:

_ Reference is made to that certain Agreement, dated as of December 1, 2011 (the
“Original Agreement”), by and between the New York State Urban Development
Corporation d/b/a Empire State Development, a corporate governmental agency,
constituting a political subdivision and public benefit corporation of the State, having an
office at 633 Third Avenue, New York, New York 10017("ESD”} and BBDO USA LLG, a
Deftaware limited liability company having an office at 1285 Avenue of the Americas,
New York, New York 10019 {“BBDO”"), as amended by a First Amendment to the
Original Agreement dated December 21, 2012 {the “First Amendment”), and as further
amended by the Second Amendment to the Original Agreement dated July 9, 2013 (the
“Second Amendment”) {coliectively, the Original Agreement as amended by the First
Amendment and as further amended by the Second Amendment, the “Agreement”).

Pursuant to Article 1t of the Agreement, ESD and BBDO agree to extend the
Agreement, which ends on November 30, 2013 for one year, to end on November 20,
2014 (the “First One-Year Extension of the Agreement”).

Except as modified by this First One-Year Extension of the Agreement, the terms
and provisions of the Agreement: (i} shall remain unmodified in all other respects and
(i) shall remain in full force and effect.

633 Third Avenue | New York, NY 10017 | {212) 803-3100
www.esd.ny.gov




ESD and BBDO acknowledge that Article It of the Agreement provides that the
First One-Year Extension is subject to the approval of the Office of the State Controiler.

AGREED TO BY:

NEW YORK STATE URBAN
DEVELOPMENT CORPORATION d\b\a
EMPIRE STATE DEVELOPMENT

AR

BQ&;%;\ a‘wlﬁ;b\

ame: Frances A, Walton
Title: Chief Financial and
Administrative Officer

BBDO USA LLC

By:

Name:
Title:



ESD and BBDO acknowledge that Article fliof theAgreement provides that the
First One-Year Extension s subject tothe approval of the Office of the State Controfier,

AGREED TG BY:;

NEW YORK STATE URBAN
DEVELD .MENT{E@RP_BRAI@N&&?@
EMPIRE STATE DEVELOPMIENT

By:

Name:
Title:

BEDE USA DN _

o |

Name: 7 Dﬁwﬁ— f/& 1R
Title:  €wf CFe




ESD and BEDO acknowledge that Article 1) of the Agreement prmfideé; that the
First One-Year Extension is subject to the approvai of the Office of the State Controller.

AGREED TO BY:

NEW YORK STATE URBAN
DEVELOPMENT CORPORATION d\b\a
EMPIRE STATE DEVELOPMENT

o

TR
% Frances A, Walton

Title: Chief Financial and
Administrative Officar

BBDO USA LLC )

By:

Mame:
Title:

APPROVED
DEPT. OF AUDIT & CONTROL

NOY 27 208

(Lot E Lrmepins
FOR THE 57 7 COME™ LLER
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EXECUTION COPY

h
FOURTH AMENDMENT, dated as of Septamber 13_, 2014 tthe "Faurth Amendment”} to that
certain Agreement, dated as of December 1, 2011 {the “Original Agreement”), by and between
the NEW YORK STATE URBAN DEVELOPMENT CORPORATION d/bfa EMPIRE STATE
DEVELOPMENT, a corporate governmenial agency, constituting a pofitical subdivision and
public benefit corporation of the State, having an office at 533 Third Avenue, 34™ Floor, New
York, New York 10017 {"ESD"} and BBDO USA LLL, a Delaware fimited liability company having
an office at 1285 Avenue of the Americas, New York, Mew York 10016 {"BRDO”).

WHEREAS, ESD and BBDO entered into the Original Agreement pursuant to which BBDO was
tontracted to, snd continues to, serve ESD as its non-exclusive, full service advertising,
marketing, branding, media and communications agency in connaction with s program
designed to market and promote New York State as an ideal place for businesses to invest and

create jobs (generally referred to as the “Open for Business” program and herein referred to as
“OFB"); and

WHEREAS, ESD and BBDO subsequently entered into 2 First Amendmant to the Original
Agreement dated December 21, 2012 by: (i} adding "Schedule D ~ Supplemental Budget 2013,%
to supplement but not replace the Originat Agreement; and {li) to increase the compensation
for all services performed and materials provided under the Original Agreement, to an amournt
not to exceed One Hundred Million Dollars ($100,000,000); and

WHEREAS, £SD and BBD(O subsequently entered into a Second Amendment to the Original
Agreement; dated as of July 9, 2013 by, inter alia, adding to the Scope of Services for OFB set
forth in the Original Agreement, as amended: [i} a marketing and advertising campaign
administered by ESD to promote tourism in the Hurricane Sandy Target Area {as defined in the
Second Amendmernt); and (i) a campaign to Taunch and promote the State of Mew York Storm
Recovery Prograrm throughout vertous counties that have been declared disaster areas
pursuant to the Robert T. Stafford Disaster Refief and Emergency Assistance Act of 1974 {42
U.5.C. 5121 et seq.}; and {iii) amending Article It {Terms and Contract Amount” of the Original
Agreement as amended to increase the Campensation for all services to be performed by BRDO
to One Hundred and Thirty Six Million Five Hundred Thousand Dollars {$1386,500,000.00); and

WHEREAS, the State Legislature enacted Section 17 of Part HH of Chapter 57 of the Laws of
2013, providing inter alis that the NYS Power Authority (“NYPA”} is authorized and directed to
make 3 contribution to the State Treasury to the credit of the General Fund, or 23 otherwise
directed in writing by the Director of the Budget, in an amount of up to $80,000,000 for the
state fiscal year commencing Aprll 1, 2013, the proceeds of which will be utilized to support
energy-related initistives of the $tate or for economic development purposes; and

WHEREAS, the Director of the Budget, by writing dated Janua%y 6, 2014, requested that NYPA
transfer the sum of $50 mitlion to the cradit of £50 in furtherance of ESDY's Statewide economic
development initiatives, which said sum has been so transfarred to £50 by NYPA, and

1




WHEREAS, the OF8 program is an integral part of ESD's Statewide economic development
initiatives, and BBDO's services under the Amended Agreement in aid of the OFB program
further such economic development initiatives by continuing to market and promaote New York
State as an ideal place for businesses to invest and create jobs; and

WHEREAS, ESD and BBDO accordingly entered into a Third Amendment to the Original

Agreement, dated as of March 28, 2014 by amending Article # {Terms and Contract Amount” of
. the Original Agreement to increase the Compensation for all services to be performed by BBDO
to One Hundred and Eighty Six Million Five Hundred Thousand Dollars {3186,500,000.00}
{collectively, the Original Agreement as amended by the First Amendment, the Second
Amendment and the Thh'd Amendmaent is referred to hereinafter as the “Amended
Agreement"); and

WHEREAS, based upon the aforementioned Section 17 of Part HH of Chapter 57 of the Laws of
2013, the Director of the Budget, by writing dated January 6, 2014, reguested that NYPA
transfer the further sum of 525 million to the credit of £SD in furtherance of £50's Statewide
-economic development initiatives, which sald sum has been so transferred to ESD by NYPA, and

WHEREAS, tarms used in this Fourth Amendiment et not defined herein shall have the
. respective meanings set forth in the Qrlginal Agreement,

NOW, THEREFORE, in considergtion of the payments hereinafter specified, as well as the
. agreements and the mutual covenants of the parties herein contained, the parties agree to
" further amend the Amended Agresment as follows:

1, The fourth {and last] sentence of Articie Il {"Term and Contract Amouni”) of the

. Amended Agreement is deleted in its entirety and the following is inserted in place thereof:
“Compensation for all services performed and materials provided under this Agreement
shall not exceed Two Hundred Eleven Million Five Hundred Thousand Dollars
{$211,500,000).”

- 2. Except as modified by this Fourth Amendment, the terms and provisions of the Amended
- -Agreement: {i} shall remain unmodified i alt other respects; {ii) are hereby ratified; and (i)
shall remain In full force and effect.

3. This Fourth Amendment s subject to review and approval of the Office of the State
Comptroller {“05C”} pursuant to the Public Authorities Law Section 2879-1 and the
Tegulations Issued thereunder, pursuant to notice given by OSC to ESD. Accordingly, this
Fourth Amendment shall not be valid and enforceatle, nor shall ESD have any liakility of any

+ kind arising from or in connection with this Third Amendment, unless and uatil 05C
approval has been received. :




4. This Fourth Amendment shall not be valid or enforceable unless and until ESD's Board of
Dtrecwrs has authonzed executson of this Amendment ' S

IS wzmﬁss WHEREQF, the Parties heretofore have caused th is Agreement to be executed
. by their respecttve oﬁ' icers duiy authnrazed as uf the date and year frst wrltten abDVE .

' '-R_'r:w YORKSTATE URBAN |
- DEVELOPMENT CORPORATION d\b\a -
_EMPI_RE_STAT_E_DEVE_LQPMENT .

: By: P ki E
- Named Mehwl . Fated
5 T, Chiefof Swf&

ps _'._-'BBDOUSALLC _,-."; -~ :
B —=
" Name: ﬁk v{\t P btur AL
Title _&_up SECuicg C_m-&_:c_»— R

fﬁ ul&%‘( %)}}A&}&?m N

FOF" THE ETATE ! “izr\g‘**rmum

P k&b 001.9 ooo O(,? _



" STATE OF NEW YORK )
} 55
COUNTY OF NEW YORK }

o

7 day U‘Ee;}i‘e@ber in the year 2014 before me, the undersigned personally
O » persanally known to me or proved to me on the
basis of satisfactory evidence to be the individual(s} whose namels) is (are) subscribed to the
-within instrument and acknowledged to me that he/she/they executed the same in
his/her /théir capacityfies), and that by his/her their signature(s) on the instrument, the
. Individual(s), or the person upon behalf of which the individual(s} acted, executed the

~instrument, : ' '

A2 e

Y , ) cary Public, State of N ;

L i 470y Mo. CiGREQZaTED YO

Pt e w,f"; e, :Guafifagd in New York County Ry

: fj‘fmaﬂf P s - Commission Expires duly -
f v Ful ¥ . ST oo
STATE OF NEW YORK }
Jss.

| COUNTY OF NEW YORK  §

_ ~ ‘Onthe f_& day of September in the year 2014 before me, the undersigned personally
appeared Lyl g pMCERT ) personally known to me or proved to me on the
basis of sa.tlsfaefiory evidence to be the individual(s} whose rame(s}is (are) subscribed to the

© within instrument and acknowledged to me that he/shefthey executed the same in
his/her/their capacityies], and that by his/her their signature{s) on thza instrument, the
individual(s), or the person upon behaif of which the individual{s} acted, executed the

Cinstrument. ' 3 :

a7

7" CRAIGMICHAELMERSKY

'_@"f Public /4« Notary Public, S of Now York
| 7 " No.OMESITSSIL
A QuibedinXines Comty

. Comsmission Expices Decermber 31, 2015

4
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